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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BRYAN N. HENRIE,
Plaintiff-Appellant,

)
)
)
)

v.

Supreme Court No. 44091

)

)
THE CORPORATION OF THE PRESIDENT)
OF THE CHURCH OF JESUS CHRIST
)
LATTER DAY SAINTS,
)
)
Defendants-Respondents, )
)
)

_________

CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Stephen S. Dunn District Judge.

For Appellant:

Reed W. Larsen
Cooper & Larsen, Chartered
P.O. Box 4229
Pocatello, Idaho 83205-4229
For Respondent:
David P. Gardner
.Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
P.O. Box 817
Pocatello, Idaho 83204-0817
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User: OCANO

Case: CV-2014-0002871-PI Current Judge: Stephen S Dunn
Bryan Nikkilas Henrie vs. The Corporation Of The Church Of Jesus Christ

Bryan Nikkilas Henrie vs. The Corporation Of The Church Of Jesus Christ
Date

Code

User

7/11/2014

LOCT

KENDRAH

er

David C Nye

NCOC

KENDRAH

New Case Filed-Other Claims

David C Nye

COMP

KENDRAH

Complaint and Demand for Jury Trial;

David C Nye

SMIS

KENDRAH

Summons Issued

Dav1d C Nye

KENDRAH

Davld C Nye
Filing: AA- All initial civil case filings in District
Court of any type not listed in categories E, F and
H(1) Paid by: Bryan Henrie Receipt number:
0022968 Dated: 7/11/2014 Amount: $221.00
(Check) For:

TAMILYN

Filing: 11 - Initial Appearance by persons other
David C Nye
than the plaintiff or petitioner Paid by: Cooper &
Larsen Receipt number: 0004336 Dated:
2/9/2015 Amount: $136.00 (Check) For: Henrie,
Bryan Nikkilas (plaintiff)

NOAP

CAMILLE

Notice Of Appearance; aty Reed Larsen

David C Nye

ATTR

CAMILLE

Defendant: The Corporation Of The Church Of
Jesus Christ Attorney Retained Reed W Larsen

David C Nye

ATTR

CAMILLE.

Plaintiff: Henrie, Bryan Nikkilas Attorney Retained David C Nye
Reed W Larsen

2/26/2015

CAMILLE

Affidavit of service - srvd on The corporation of
the presedent of the church of Jesus Christ of
Latter DAy Sants on 1-8-2015

David C Nye

3/9/2015

TAMILYN

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: The
Corporation Of The Church Of Jesus Christ
(defendant) Receipt number: 0008374 Dated:
3/9/2015 Amount: $136.00 (Check) For: The
Corporation Of The Church Of Jesus Christ
(defendant)

David C Nye

CAMILLE

Defendants Answer to plaintiffs complaint and
demand for Jury Trial; aty Bradley Williams for
def

David C Nye

ATTR

AMYW

Defendant: The Corporation Of The Church Of
Jesus Christ Attorney Retained Bradley J
Williams

David C Nye

ORDR

AMYW

Order of Disqualification; J Nye disqualifies
himself from presiding over this matter, matter
referred to J Dunn for reassignment; Isl J Nye,
3-17-15

David C Nye

DISF

AMYW

Disqualification Of Judge - Self

David C Nye

ORDR

KARLA

Administrative Order of Reference; matter
referred to Judge Naftz for resolution Is J Dunn
03/27/15

Stephen S Dunn

CAMILLE

Notice of service - Defs first set of lnterrog and
requests for Production of documents; aty
Bradley Williams

Robert C Naftz

2/9/2015

2/20/2015

3/17/2015

3/27/2015

Judge
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Bryan Nikkilas Henrie vs. The Corporation Of The Church Of Jesus Christ
Date

Code

User

4/1/2015

MOTN

NICOLE

Judge
Motion to Disqualify District Judge filed by Reed
Larsen

Robert C Naftz

'!'J.
ORDR

NICOLE

Order of Disqualifications/ J. Naftz 4-17-15;
pursuant to counsel for Plaintiffs Motion

Robert C Naftz

DISF

KARLA

Disqualification Of Judge - Self

Robert C Naftz

4/22/2015

ORDR

KARLA

4/23/2015

ORDR

KARLA

Order for Submission of lnformaiton for
Scheduling Order Is J Dunn 04/23/15

6/2/2015

NOTC

CAMILLE

Notice of service - Answers to defs first set of
Stephen S Dunn
lnterog and requests for production of documents:
and this notice: aty Reed Larsen

CAMILLE

Submission of information pursuant to court
scheduling order;
aty Blake Swenson for def

Stephen S Dunn

ORDR

KARLA

Order Setting Jury Trial /s J Dunn 06/03/15

Stephen S Dunn

HRSC

KARLA

Hearing Scheduled (Jury Trial 03/15/2016 09:00 Stephen S Dunn
AM)

HRSC

KARLA

Hearing Scheduled (Jury Trial 05/24/2016 09:00 Stephen S Dunn
AM)

6/8/2015

CAMILLE

Response to submission of information pursuant
to court scheduling order; s/ Reed Larsen

6/22/2015

CAMILLE

Notice of service; First set of lnterog and requsts Stephen S Dunn
for production of documents and this notice: aty
Reed Larsen

8/18/2015

CAMILLE

Notice of service - Defendants Answers and
Responses to Plaintiffs First set of lnterrog and
requests for production ofdocuments and this
notice: aty Brad Williams for def

Stephen S Dunn

9/25/2015

CAMILLE

Notice of Deposition of Bryan Henrie; on
10-19-2015@ 1pm: aty Bradley Williams

Stephen S Dunn

10/26/2015

CAMILLE

Notice of service - Second set of requests for
production of documents and this notice of
service: aty Reed Larsen

Stephen S Dunn

11/2/2015

CAMILLE

Plaintiffs Fact and Expert witness disclosure;
aty Reed Larsen

Stephen S Dunn

11/24/2015

CAMILLE

Notice of service of defs supplemental answsers Stephen S Dunn
and responses to plaintiffs first set of interrag and
requests for production of documents: aty
Blake Swenson for def

CAMILLE

Notice of service of defs response to plaintiffs
second set of requests for production of
documents: aty Blake Swenson far def

Stephen S Dunn

CAMILLE

Defendatns Fact and expert witness disclosure;
aty Bradley Williams for def

Stephen S Dunn

4/17/2015

6/3/2015
6/4/2015

12/4/2015

Administrative Order of Reference; matter
referred to Judge Dunn for resolution; /s j Dunn
- 04/22/15

Stephen

s Dunn

Stephen S Dunn

Stephen S Dunn
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Date

Code

12/16/2015

1/5/2016

HRSC

User

Judge

CAMILLE

Motion for Summary Judgment; aty Bradley
Williams for Def.

Stephen S Dunn

CAMILLE

Stephen S Dunn
Memorandum in support of motin in limine to
exclude hearsay evidence: aty Bradley Williams

CAMILLE

Motion in limine to exclude hearsay evidence;
aty Bradley Williams for def

Stephen S Dunn

CAMILLE

Memorandum in support of motion for summary
judgment; aty Bradley Williams

Stephen S Dunn

CAMILLE

.Affidavit of Bradley J Williams in support of
Motion for Summary Judgment; aty Bradley
Williams:

Stephen S Dunn

OCANO

Affidavit of Paul Rytting in Support of Motion for
Summary Judgment; Bradley J. Williams,
~ttorney for Defendant, LOS Church

Stephen

CAMILLE

Hearing Scheduled (Motion 02/01/2016 02:00

Stephen S Dunn

s Dunn

PM)
CAMILLE

Notice of service - First Supplemental Answers to Stephen S Dunn
Defs First set of lnterrog and requests for
production of documents and this notice: aty
Reed Larsen

MEMO

KARLA

Plaintiff's Memorandum in Opposition to
Defendant's motion for Summary Judgment and
Motion in Limine (Larsen)

Stephen S Dunn

AFFD

KARLA

Affidavit of Javier L Gabiola in Support of
Plaintiff's Memorandum in Opposition to
Defendant's Motion for Summary Judgment and
Matron in Limine

Stephen S Dunn

MOTN

KARLA

Motion/Objection to Srike the Affidavit of Paul
Rytting in Support of Motion for Summary
Judgment (Larsen)

Stephen S Dunn

MEMO

KARLA

Memorandum in Support of Plaintiff's
motion/objection to Strike the Affidavit of Paul
Rytting in Support of Motion for Summary
Jugment (Larsen)

Stephen S Dunn

AFFD

KARLA

Affidavit of Fred Zundel (Larsen)

Stephen S Dunn

MOTN

KARLA

IV)otion to Shorten Time (Larsen)

Stephen S Dunn

NOTC

OCANO

Notice of Hearing: Plaintiff's Motion to
Stephen S Dunn
Strike/Objections to Strike the Affidavit of Paul
Rytting in Support of Motion for Summary
Judgment on 2-1-16 at 2:00PM. Reed W. Larsen,
Attorney for Plntf, Bryan N. Henrie

ORDR

KARLA

Order Granting Defendnats' Motion to Shorten
Time Is J Dunn 01/25/16

1/6/2016

1/19/2016

1/25/2016

CAMILLE

Stephen S Dunn

Notice of service - Second Supplemental Answers Stephen S Dunn

to Defs First set of lnterrog and requests for
production of documents and this notice:
Reed Larsen

aty
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Date

Code

1/25/2016

1/27/2016

User

Judge

CAMILLE

Memorandum in Opposition to Plaintiffs Motion
objection to strike affidavit of Paul Ryting in
support of motion for summary judgment; aty
David GArdner for def

Stephen S Dunn

CAMILLE

Reply to Plaintiffs Opposition to Defs Motion in
limine; aty David Gardner for def

Stephen S Dunn

CAMILLE

Reply to Plaintiffs oppositin to Defs otion for
Summary Judgment; aty David Gardner for def

Stephen S Dunn

CAMILLE

Reply Memorandum in support of plaintiffs Matin
9bjection to strike the affidavit of Paul Rytting in
support of motion for summary judgment, aty
Javier GAbiola

Stephen S Dunn

Stephen S Dunn

2/5/2016

CONT

KARLA

Continued (Motion 02/08/2016 04:00 PM)

2/12/2016

DCHH

KARLA

Stephen S Dunn
Hearing result for Motion scheduled on
02/08/2016 04:00 PM: District Court Hearing Hele
Court Reporter:
Number of Transcript Pages for this hearing
estimated:

2/29/2016

STIP

KARLA

Stipulated Motion to Extend Trial Date (Henrie;
Gabiola; Gardner)

Stephen S Dunn

3/1/2016

ORDR

KARLA

Order Granting Stipulated Motion to Extend Trial
Date /s J Dunn03/01/16

Stephen S Dunn

HRVC

KARLA

Hearing result for Jury Trial scheduled on
03/15/2016 09:00 AM: Hearing Vacated

Stephen S Dunn

HRVC

KARLA

Hearing result for Jury Trial scheduled on
05/24/2016 09:00 AM: Hearing Vacated

Stephen S Dunn

DEOP

KARLA

Memorandum Decision and Order; Court grants
Qefs Motion in limine; Court grants Plaintiff's
Request to Strike; Court grants Defs motion for
summary judgment; matter dismissed with
prejudice; /s J Dunn 03/16/16

Stephen S Dunn

JDMT

KARLA

Judgment

Stephen S Dunn

CSTS

KARLA

Case Status Changed: Closed

Stephen S Dunn

CAMILLE

Filing: L4 -Appeal, Civil appeal or cross-appeal to Stephen S Dunn
Supreme Court Paid by: Cooper & Larsen
Receiptnumber: 0010548 Dated: 3/29/2016
Amount: $129.00 (Check) For: Henrie, Bryan
Nikkilas (plaintiff)

APSC

OCANO

Appealed To The Supreme Court

NOTC

OCANO

NOTICE OF APPEAL; Reed W. Larsen, Attorney Stephen S Dunn
. f9r Bryan N. Henrie, Plaintiff/Appellant

MISC

OCANO

~LERK'S CERTIFICTE OF APPEAL, Signed and Stephen S Dunn
fvlailed to SC and Counsel on 3-31-16.

MISC

OCANO

Received check # 35278 in the amount of
$1 DO.DO for deposit of Clerk's Record.

3/17/2016

3/29/2016

3/30/2016

Stephen S Dunn

Stephen S Dunn
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Date

Code

3/30/2016

Judge

User

OCANO

Verified Memorandum of Costs; Bradley J.
Williams, Attorney for Defendant.

Stephen S Dunn

4/13/2016

MISC

OCANO

IDAHO SUPREME COURT; Received Notice of
Appeal - Transcript Requested - See Notice of
Appeal. Set Due Date Reporter's Transcript
lodging date 5-11-16. Clerk's Record and
Reporter's Transcript in SC on 6-15-16

Stephen S Dunn

5/9/2016

MISC

OCANO

CLERK'S RECORD (cd) Received in CR on
5-10-16.

Stephen S Dunn
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Bryan N. Henrie
Plaintiff Pro Se
· 898 Independence Avenue
·. Provo, UT 84604
Telephone: (208) 569-0065
Email: bryanhemie30092@gmail.com

"t:.,\

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK

DP\VID C. NYE

BRYAN N. HENRIE,

CASE NO: cv-2oi~-25t \~~ \

Plaintiff,
COMPLAINTANDDEMANDFORJUR,Y
vs.

TRIAL

THE CORPORATION OF THE
PRESIDENT OF THE CHURCH OF JESUS
CHRIST OF LATTER-DAY SAINTS,

Fee Category: A. A.
Fee Amount: $221.00

Defendant.

COMES NOW the Plaintiff, Bryan N. Henrie, and complains as follows:
1.

At all material times, Bryan N. Henrie (herein "Plaintiff'') was a resident of the

County of Bannock, State of Idaho.
2.

To the best of Plaintiffs knowledge and belief, at all material times, Defendant,

The Corporation of the President of the Church of Jesus Christ of Latter-Day Saints (herein
"Defendant"), was a Utah corporation and conducted business in the State ofidaho.
3.

Venue is proper under Idaho Code § 5-404, and this Court has jurisdiction over

the claims and Parties under Idaho Code§§ 1-705 and 5-514.
4.

On or about June 2s11i, 2012, the Charlotte Fire burned several acres ofland south

of Pocatello, Idaho, consuming many residences.
5.

Defendant organized an effort to clean up properties affected by the Charlotte

Fire, scheduling a clean-up for July 14th, 2012.

HENRIE-COMPLAINT AND DEMAND FOR JURY TRIAL-PAGE 1
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6.

(_)

As part of its organizing this clean-up effort, Defendant actively solicited the

participation of many community members, including Plaintiff.
7.

On or about July 14th, 2012, Plaintiff went to the clean-up gathering at or near

Century High School, Pocatello. It was there. that Defendant had Plaintiff sign in and where
Defendant gave Plaintiff an assignment and any and all gear or implements supplied by
Defendant.
8.

Plaintiff was assigned to a particular crew and detail, and the organizers gave

Plaintiff a yellow vest that read "Mormon Helping Hands."
9.

When Plaintiff received the vest, he noted it was far too large for his body.

Plaintiff told the organizers that the vest was too large for him, but the organizers responded that
the vest was the smallest size available.
10.

Plaintiff then stated to the organizers that he would work without wearing one of

these vests supplied by Defendant. The organizers responded, telling Plaintiff that he must wear
a vest to help with the clean up efforts.
11.

Plaintiff relented, donning the oversized vest and heading with his assigned crew

to a property off Gibson Jack Road.
12.

For its detail, Plaintiffs crew was involved the entire day in felling burned trees

and rolling or throwing the burned wood down a steep embankment to be later hauled away.
13.

Late in the day a large section of tree trunk that Plaintiff had picked up and

thrown snagged the oversized yellow vest supplied by Defendant, pulling Plaintiff head-first
down the embankment.
14.

Plaintiff lost his footing and fell forward violently, striking his knee on the edge

of a large boulder, and he was subsequently unableto get up on his own.
15.

A few members of his crew came to Plaintiffs aid, helping lift him up and

supporting hhn while he limped to a truck that later took the crew away from the clean-up site.
16.

At all material times, the organizers of the clean-up at issue were acting as

representatives of the Defendant.
17.

At all material times, the clean-up was an event organized, funded and otherwise

supported materially by the Defendant.
18.

As a result of the oversized vest that Defendant and/or Defendant's representatives

made Plaintiff wear as a part of the clean-up effort, Plaintiff fell, injuring himself and sustaining

HENRIE - COMPLAINT AND DEMAND FOR JURY TRIAL -PAGE 2
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severe bodily injuries as detailed hereinafter.
19.

Defendant owed a duty of care to Plaintiff to supp~y Plaintiff, if at all, with

appropriate gear and/or protective measures.
20.

At the very least, Defendant had a duty not to supply Plaintiff with gear or

clothing that would put him or his bodily safety in danger or ultimately harm him.
21.

Defendant breached this duty of care to Plaintiff.

22.

Among other things, Defendant breached this duty of care owed to Plaintiff by:
a.

Supplying Plaintiff with an oversized and dangerous article of clothing,

especially given the nature of the work conducted at the clean-up;
b.

Making it mandatory that Plaintiff wear the oversized and dangerous

article of clothing to participate in the clean-up;
c.

Having Plaintiff work on a very steep embankment while lifting and

throwing very large and heavy tree trunks, especially given the faulty and dangerous
article of clothing supplied to Plaintiff; and
d.
23.

Failing to act with reasonable care as required under the circumstances.

Further, Defendant owed a duty to Plaintiff to use reasonable care in nominating,

training and supervising any and all of the clean-up organizers and volunteers, including those
who spoke with and directed Plaintiff.
24.

Defendant breached its duty of care to Plaintiff.

25.

Defendant's actions and negligence caused Plaintiff to sustain severe injuries that

resulted in intense physical pain and suffering and that necessitated extensive medical treatment
and physical therapy.
26.

As a result of Plaintiffs injuries, which were a direct and proximate result of the

Defendant's negligence, Plaintiff has incurred and will further suffer special and general
damages, including, but not limited to, physical pain and suffering, inconvenience, out-of-pocket
expenses, expenses for medical treatment and care, disability, loss of enjoyment of life and other
damages.
27.

Among these medical damages was knee surgery, which was necessitated as a

direct result of the above-alleged incident.
28.

Plaintiff is entitled to interest on the amount incurred on special damages pursuant

to the applicable laws of Idaho.

HENRIE - COMPLAINT AND DEMAND FOR JURY TRIAL-PAGE 3
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29.

Plaintiff is entitled to be made whole and Defendant is responsible for damages

sufficient to make Plaintiff whole.
Plaintiff may, in the future, be forced to obtain the services of an attorney to

30.

represent his interests and to.further prosecute this action.
In the event Plaintiff obtains an attorney to so represent his interests and prosecute

31.

this action, Plaintiff is entitled to fees and costs pursuant to

IDAHO CoDE

§§ 120 and 121 and

I.R.C.P. 54.
32.

Plaintiff hereby requests a jury trial in this matter.

WHEREFORE, Plaintiff prays for judgment as follows:
1. Damages exceeding $10,000 in compensation for Plaintifrs damages, which include,

but are not limited to, medical and related care, pain, suffering, physical disability,
loss of enjoyment of life, loss of services, society and companionship, and all suchfurther damages as will make Plaintiff whole;
2. For other general damages suffered by the Plaintiff, in such sums as will make him

whole;
3. Special damages and interest on the amount incurred on special damages to Plaintiff.
4. Such other and further relief

as the Court deems just and equitable in these

circumstances.
5. In the event Plaintiff retains an attorney to prosecute this action, attorney's fees and

costs pursuant to IDAHO CODE§§ 120 and 121 and I.R.C.P. 54.
6. Plaintff reserves the right to amend this Complaint pursuant to IDAHO ConE § 6· 1604
to request punitive damages in this matter.
DATED this 11th day of July, 2014.

PlaintiffPro Se

BRYAN~'

HENRIE- COMPLAINT AND DEMAND FOR JURY TRIAL-PAGE 4
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Bradley J. Williams, ISB No. 4019
Blake G. Swenson, ISB No. 6644
MOFFAIT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
bjw@moffatt.com
bgs@moffatt.com
10985.0045
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. CV-2014-2871-0C
Plaintiff,
vs.
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

DEFENDANTS' ANSWER TO
PLAINTIFF'S COMPLAINT AND
DEMAND FOR .HJRY TRIAL

Defendants.
COMES NOW the Defendant, The Corporation of the President ofthe Church of
Jesus Christ of Latter Day Saints, ("Defendant"), by and through its attorneys o:f record,
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED, and without admitting any liability
or damages to plaintiff Bryan Henrie ("Plaintiff'), and without assuming the burden of proof as
to any issue in this litigation, and for an answer to the Complaint and Demand for Jury Trial
("Complaint") on file herein admits, denies and alleges as follows:

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL - 1
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()
FIRST DEFENSE
1.

Plaintiffs Complaint fails to state a claim upon which relief can be

granted and therefore should be dismissed.

SECOND DEFENSE
2.

Defendant denies each and every allegation of Plaintiff's Complaint that is

not specifically and expressly admitted· in this Answer. The allegations are denied based upon
the Defendant's belief that they are incorrect, false, misconstrue facts or upon a lack of sufficient
information on the part of the Defendant to admit or deny the same.
3.

Defendant lacks sufficient information and knowledge to form a belief as

to the truth of the allegations contained in Paragraph 1 of Plaintiff's Complaint and therefore
denies the same.
4.

Responding to the allegations contained in Paragraph 2 of Plaintiffs

Complaint, Defendant admits that The Corporation of the President of the Church of Jesus Christ
of Latter-Day Saints is a Utah Non-Profit Corporation authorized to conduct business in the State
ofldaho, but denies remainder.
5.

Responding to the allegations contained in Paragraphs 3, 4 and 5 of

Plaintiff's Complaint, Defendant admits same.
6.

Responding to the allegations contained in Paragraph 6 of Plaintiffs

Complaint, Defendant admits that an opportunity to assist and/or aid the victims of the
"Charlotte Fire" through service was offered to the community, but is without sufficient
information to admit or deny the remainder, and therefore denies same.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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()
7.

Responding to the allegations contained in Paragraph 7 of .Plaintiff's

Complaint; Defendant lacks sufficient inforniation and knowledge to form a belief as to the truth
of the allegations therein and therefore denies the same.
8.

Responding to the allegations contained in Paragraph 8 of Plaintiff's

. Complaint, Defendant admits that yellow poncho type vests were offered to volunteers, but is
without sufficient information to admit or deny the remainder, and therefore denies same.
9.

Responding to the allegations contained in Paragraphs 9, 10, 11, 12, 13,

14, 15, 16, and 17 of Plaintiff's Complaint, Defendant lacks sufficient information and
knowledge to fonn a belief as to the truth of the allegations therein and therefore denies the
same.
10.

Responding to the allegations contained in Paragraphs 18, 19, 20, 21, 22,

23, 24, 25, 26, 27, 28, 29, 30, and 31 of Plaintiff's Complaint, Defendant denies same.
11.

Responding to Paragraph 32 of Plaintiff's Complaint, to the extent that

such paragraph pertains to the Defendant, the same is denied.
12.

With respect to the prayer for judgment set forth in the Complaint,

Defendant denies that the Plaintiff is entitled to any of the requested releif.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
13.

By raising the following defenses Defendant makes no admission of any

kind and does not assume any burden of proof or production not otherwise properly resting upon
it in this lawsuit. Rather, Defendant merely identifies defenses to preserve them for all proper
uses under applicable law. Defendant has yet to complete discovery in thi~ case, the result of

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL 3
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which may reveal additional defenses to the Plaintiff's Complaint. As such, Defendant reserves
the right to supplement, modify or delete defenses after discovery is completed.

SECOND AFFIRMATIVE DEFENSE
14.

The Plaintiffs damages, if any, were proximately caused by the

negligence, careless misconduct or fault of parties, persons or entities other than Defendant,
including Plaintiff, and the negligence, careless misconduct or fault of all alleged tortfeasors
must be compared under Idaho's comparative negligence law.

In asserting this defense, ·

Defendants do not admit that that they are guilty of any negligent or culpable conduct, and to the
contrary, expressly deny any such conduct on their part.

THIRD AFFIRMATIVE DEFENSE
15.

The Plaintiffs damages, if any, were caused by acts both superseding and

intervening; or acts or omissions of parties and entities other than the Defendant, over ·whom
Defendant had no control and no right of control. In asserting this defense, Defendant does not
admit to any negligence or blameworthy conduct.

FOURTH AFFIRMATIVE DEFENSE
16.

Recovery against Defendant is barred because no act or omission of

Defendant caused or contributed to any of the Plaintiff's alleged damages.

FIFTH AFFIRMATIVE DEFENSE
17.

Defendant had no duty to warn the Plaintiff of an open and obvious

danger.

SIXTH AFFIRMATIVE DEFENSE
18.

The Plaintiff had, and continues to have, the ability and opportunity to

mitigate the damages alleged with respect to the subject matter of this action, and may have
failed to mitigate said damages, if any were in fact incurred.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL· 4
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SEVENTH AFFIRMATIVE DEFENSE
19.

The Plaintiffs alleged damages, if any, were proximately caused by the

Plaintiffs own negligence and/or conduct.

EIGHTH AFFIRMATIVE DEFENSE
20.

Some or all of the injuries claimed by the Plaintiff may have pre-existed

the accident alleged in Plaintiff's Complaint and may have been the result of medical factors and
conditions, or other physical, emotional or mental disorders, not proximately caused by any act
of omission of Defendant.

NINTH AFFIRMATIVE DEFENSE
21.

Some or all of the injuries claimed by the Plaintiff may relate to accidents

or injuries that occurred subsequent to the accident alleged in P~aintifrs Complaint and may be
the result of medical factors and conditions, or other physical, emotional or mental disorders, not
proximately caused by any action of Defendant.

TENTH AFFIRMATIVE DEFENSE
22.

To the extent the Plaintiff has received compensation from collateral

sources for the damages of which he complains, he is barred from recovery of such sums from
Defendant under Idaho Code Section 6-1606 or other law. Defendant is entitled to a set-off
against the Plaintiffs damages, if any, for the amounts he has been compensated by any other
person, entity, corporation, insurance fund or governmental program, as a result of the payments
for the Plaintiffs care, treatment or other injuries or alleged damages.

ELEVENTH AFFIRMATIVE DEFENSE
23.

The Plaintiffs damages, if any, are limited by the provisions of Idaho

Code Section 6-1603, regarding the limitation on non-economic damages.

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL - 5
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TWELFTH AFFIRMATIVE DEFENSE
19.

Plaintiff may have waived, or by his conduct may be estopped from

asserting, the causes of action contained in his Complaint.

THIRTEENTH AFFIRMATIVE DEFENSE
20.

The Plaintiff has failed to name necessary and indispensable parties to this

action.

FOURTEENTH AFFIRMATIVE DEFENSE
21.

The Defendant's liability, if any, is limited by the provisions of Idaho

Code Section 6-1605, regarding the limitation of liability of volunteers of nonprofit corporations
and organizations.

FIFTEENTH AFFIRMATIVE DEFENSE
22.

The Defendant's liability, if any, is limited by the common law doctrine of

vicarious immunity.

SIXTEENTH AFFIRMATIVE DEFENSE
23.

The Plaintiff's claims are barred by the doctrine of assumption of risk and

volunteer.

REQUEST FOR ATTORNEYS' FEES
Defendant has been required to retain the services of counsel in order to defend
against Plaintiffs Complaint, and is entitled to reasonable attorneys' fees and cost of suit
pursuant to Idaho Code Sections 12-120, 12-121, 12-123 and Rule 54 of the Idaho Rules of Civil
Procedure, and any other State and Federal statutes or regulations or law, which may apply.
WHEREFORE, Defendant prays for judgment as follows:
1.

Dismissing the Plaintiff's Complaint against Defendant with prejudice,

without granting any of the relief requested against them;

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL -
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2.

Awarding Defendant their reasonable costs and attorney fees incurred in

defending this action, Pursuant to Idaho Code 12-120, 12-121 and/or 12-123;

3.

Granting such other relief as the court deems to be just and equitable

under the circumstances.

DEMAND FOR JURY TRIAL
Defendant hereby demands a jury trial for all claims and causes of action stated
by this answer pursuant to Rule 3 8 of the Idaho Rules of Civil Procedure.
DATED this 9th day of March 201 S.
MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL -
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· CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of March 2015, I caused a true and
correct copy of the foregoing DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT
AND DEMAND FOR JURY TRIAL to be served by the method indicated below, and
addressed to the following:
Reed W. Larsen
. COOPER & LARSEN
151 North 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Facsimile (208) 235-1182
Attorney for Plaintiff

c:(...-)'Y.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
~ p'.acs_imile

DEFENDANTS' ANSWER TO PLAINTIFF'S COMPLAINT AND DEMAND FOR JURY TRIAL - 8
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
BRYAN N. HENRIE,
Plaintiff,
Case No: CV-2014-0002871-PI

VS.

THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

ORDER OF DISQUALIFICATION

Defendant.
This Court herewith DISQUALIFIES itself from presiding over this matter;
NOW, THEREFORE, IT IS HEREWITH ORDERED that this matter is REFERRED
to the Honorable Stephen S. Dunn, Administrative District Judge for reassignment to
another district judge.
IT IS SO ORDERED.
DATED this

17 1 (

day of March, 2015.

<:: ~ ·,;,z
DAVIDC. NYE
District Judge

.J

4-f..,-i.k

~

Case No.: CV-2014-0002871-PI
ORDER OF DISQUALIFICATION
Page 1 of 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on t h e ~ day of March, 2015, I served a true and
correct copy of the foregoing document upon each of the following individuals in .the
manner indicated.

Reed W Larsen
COOPER & LARSEN, CHTD.
PO Box4229
Pocatello, ID 83205-4229

~U.S.Mail
E-Mail: reed@coo12er-larsen.com
D Hand Deliver
D Fax: (208) 235-1182

Bradley J Williams
Blake G. Swenson
MOFFATT THOMAS BARRETT ROCK &
FIELDS, CHARTERED
PO Box 51505
Idaho Falls, ID 83405-1505

~U.S.Mail

D

D

E-Mail: bjw@moffatt.com
· bgs@moffatt.com
Hand Deliver
Fax: (208) 522-5111

0U.S.Mail

The Honorable Stephen S. Dunn

ID-Mail:

Hand Deliver

ax:
Robert Polecki
Clerk of the Court

By:

~g
Dep

t/JJ/yµ

erk

Case No.: CV-2014-0002871-PI
ORDER OF DISQUALIFICATION
Page 2 of 2
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IN THE DISTRICT COURT OF THE SIXTH JUD1CIAEb1~1N..11Qb-·.- FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
BRYAN N. HENRIE,
Plaintiff,
Case No: CV-2014-02871-PI
vs.

ADMINISTRATIVE ORDER OF
THE CORPORATION OF THE
PRESIDENT OF THE CHURCH OF JESUS
CHRIST OF LATER DAY SAINTS,

REFERENCE

Defendant.
The Honorable David C. Nye, District_ Judge, having disqualified himself from
' presiding over this matter;
NOW THEREFORE, IT IS HEREBY ORDERED that the above entitled matter is
hereby REFERRED to the Honorable Robert C. Naftz for complete resolution.
IT IS SO ORDERED.
DATED this 25~ day of March, 2015.

d!iVHr=
Administrative District Judge

Case No.: CV-2014-02871-PI
ADMINISTRATIVE ORDER OF REFERENCE
Page 1 of 2
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CERTIFICATE OF SERVICE

L]

I HEREBY CERTIFY that on the
day of ~q;,.,_b
, 2015, I
served a true and correct copy of the foregoing document uponeah of the following individuals
in the manner indicated.
Suzanne Johnson
Trial Court Administrator

( ) U.S. Mail

(X) Email
( ) Hand Deliver
( ) Facsimile

Bryan N. Henrie
898 Independence Ave
Provo, UT 84604

( ) U.S. Mail
( ) Email

Reed W. Larsen
Cooper & Larsen
PO Box4229
Pocatello, ID 83205-4229

( ) U.S. Mail
( )Email

Judge David C. Nye

( ) U.S. Mail
( ) Email

( ) Hand Deliver
( ) Facsimile

( ) Hand Deliver
( ) Facsimile

( ) Hand Deliver
( ) Facsimile
Judge Robert C. Naftz

DATEDthis

(
(
(
(

) U.S. Mail
) Email
) Hand Deliver
) Facsimile

lJ
Deputy Clerk

Case No.: CV-2014-02871-PI
ADMINISTRATIVE ORDER OF REFERENCE
Page2 of2
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1 I45
Facsimile: (208) 235-1182
reed~v,cooper-larsen.corn

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Plaintiff,
V.

)
)
)
)

Case No. CV-14-2871 QC

)

MOTION TO DISQUALIFY
DISTRICT JUDGE

)
THE CORPORATION OF THE PRESIDENT )
OF THE CIIlJRCH OF JESUS CHRIST OF
)
LATTER DAY SAINTS,
)
)
Defendant.
)

COMES NOW Plaintiff, Bryan N. Henrie, by and through the undersigned counsel, and
pursuant to I.R.C.P. 40(d)( 1) moves to disqualify the Honorable Robert C. N aftz as presiding Judge
of this matter.
DATED this

Ji day of March, 2015.
COOPER & LARSEN, CHARTERED

23 of 297
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISfll C,. '. :: . ,· . '.lm
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANN . C.t,£!-;J{}r"$:Y

BRYANN.HENRIE,

)
)

Plaintiff,

)
)

vs

)

THE CORPORATION OF THE
PRESIDENT OF THE CHURCH OF
JESUS CHRIST OF LATTER DAY SAINTS,

)
)
)

)

)

Defendant.

Case No. CV-2014-2871-PI
ORDER OF
DISQUALIFICATION

IRCP 40(d)(l)(B)

)
)

The Plaintiff having moved pursuant to Idaho Rule of Civil Procedure 40(d)(l )(B) to disqualify
the Honorable Robert C. Naftz from presiding over the above entitled case; and the Court having
determined that the Motion is proper and timely under the rule, therefore:
The Court herewith DISQUALIFIES itself from presiding over this case; and
NOW, THEREFORE, IT IS HEREWITH ORDERED that this case is REFERRED to the
Honorable Stephen Dunn, Administrative District Judge for reassignment to another district judge.
IT IS SO ORDERED.
DATED this 12_ day of April, 2015.

C.
ROBERT C. NAFTZ,
District Judge

ORDER OF DISQUALIFICATION - 1
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CERTIFICATE OF SERVICE
°'

~Q

,

I HEREBY CERTIFY that on the --11_ day of
2015; I served a true and
correct copy of the above and foregoing ORDER OF illOUALIFICATION to the following
person( s) in the manner indicated below:

HON. STEPHEN DUNN
Administrative District Judge
624 E. Center, Room 220
Pocatello, ID 83201

[ ] xf.s. Mail/Postage Prepaid

[1 Hand Delivery

[ ] Overnight Mail
[ ] Facsimile

PLAINTIFF'S. ATTORNEY
Reed W. Larsen
COOPER & LARSEN, CHARTERED
P.O. Box 4229
Pocatello, ID 83205-4229

~.S.. Mail/Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[] Facsimile

DEFENDANT'S ATTORNEY
Bradley J. Williams/Blake Swenson

~ S . Mail/Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile

MOFFATT, THOMAS, BARRETT,

ROCK & FIELDS, CHARTERED
P.O. Box 51505
Idaho Falls, ID 83405

·vH!)
Deputy Clerk

ORDER OF DISQUALIFICATION - 2

25 of 297

('-"-'}

2015 APR 22 PM 4: 40
IN THE DISTRICT COURT OF THE SIXTH JUDICIAIL'rbls;J:RJ~ ·

~EPUTY CLE K
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

BRYAN N. HENRIE,
Plaintiff,
Case No: CV-2014-02871-PI

vs.
THE CORPORATION OF THE
PRESIDENT OF THE CHURCH OF JESUS
CHRIST OF LATTER DAY SAINTS,

ADMINISTRATIVE ORDER OF
REFERENCE

Defendant.
The Honorable Robert C. Naftz, District Judge, having disqualified himself from
presiding over this matter;
NOW THEREFORE, IT IS HEREBY ORDERED that the above entitled matter is
hereby REFERRED to the Honorable Stephen S. Dunn for complete resolution.
IT IS SO ORDERED.
DATED this 22nd day of April, 2015.

~
Administrative District Judge

Case No.: CV-2014-02871-PI
ADMINISTRATIVE ORDER OF REFERENCE Page 1 of 2
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CERTIFICATE OF SERVICE

22

I HEREBY CERTIFY that on the
day of
served a true and correct copy of the foregoing document upon ea
in the manner indicated.

\

2015, I

of the following individuals

Suzanne Johnson
Trial Court Administrator

( ) U.S. Mail
(X) Email
( ) Hand Deliver
( ) Facsimile

Reed W. Larsen
Cooper & Larsen
POBox4229
Pocatello, ID 83205-4229

0u.s. Mail

Bradley J. Williams
Blake Swenson
Moffat Thomas Barrett Rock & Fields
PO Box 51505
Idaho Falls, ID 83405

VJU.S.Mail
( ) Email
( ) Hand Deliver
( ) Facsimile

Judge Robert C. Naftz

( ) U.S. Mail
(./5Email
( ) Hand Deliver
( ) Facsimile

( ) Email
( ) Hand Deliver
( ) Facsimile

Deputy Clerk

Case No.: CV-2014-02871-PI
ADMINISTRATIVE ORDER OF REFERENCE
Page 2 of 2
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STATE OF IDAHO, Thi AND FOR TIIE COUNTY OF BANNOCK
Register #CV-2014-02871-0C
BRYAN N. HENRIE,
Plaintiff,
-vsTHE CORPORATION OF THE
PRESIDENT OF THE CHURCH OF
JESUS CHRIST OF LATTER DAY
SAINTS,
Defendants.

(1)

ffi

mY - -CJErUTY CLETff
)
)
)
)
)
)
)
)
)
-)
)
)

ORDER SETTING JURY TRIAL

TRIAL DATE. This matter is set for JURY TRIAL on the 15th day of MARCH, 2016,

AT THE HOUR OF 9:00 A.M., in Courtroom 301, Bannock County Courthouse, Pocatello,

Idaho.

The Court also sets a backup trial date on the 24th day of May, 2016, at the hour of 9:00

a.m. The backup trial date will only be used in the event a continuance of the trial date first listed is
necessary. A continuance of the trial date shall occur only upon written Motion or Stipulated
Motion to the Court which clearly states the reasons for the requested continuance and which
includes an acknowledgment and agreement signed by each party that certifies that the Motion to
Continue has been discussed with and agreed to by each party. All deadlines listed below shall
apply to the trial setting first listed above. An Order continuing the trial date to the backup trial date
will not alter the deadlines set forth in this Order, except for good cause shown.
(2) PRE-TRIAL CONFERENCE. Pursuant to I.R.C.P. 16(b), trial counsel for the parties (or the

ORDER SETTING JURY TRIAL
Page 1
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parties if they are self-represented) are ORDERED to meet and/or confer for the purpose of
preparing a joint Pre-Trial Stipulation, which shall be submitted to the Court at least 21 days prior
to Trial, and shall include:
(A) A statement that all exhibits to be offered at trial have been provided to all other
parties and attaching an Exhibit List of all exhibits to be offered at trial by both parties.
The Exhibit List shall indicate: 1) by whom the exhibit is being offered, 2) a brief
description of the exhibit, 3) whether the parties have stipulated to its admission, and if
not, 4) the legal grounds fo~ any objection. If any exhibit includes a summary of other
.documents, such as medical expense records, to be offered pursuant to I.RE. 1006, the
summary shall be attached to the Stipulation.
(B) A statement whether depositions or any discovery responses will be offered in lieu
of live testimony, and a list of what will actually be offered, the manner in which such
evidence will be presented, and the legal grounds for any objection to any such offer.
(C) A list of the names and addresses of all witnesses which each party intends to call
to testify at trial, including anticipated rebuttal or impeachment witnesses. Expert
witnesses shall be identified as such. The Stipulation should also identify whether any
witness' testimony will be objected to in its entirety and the legal grounds therefore.
(D) A brief non-argumentative summary of the factual nature of the case. The purpose
of the summary is to provide an overview of the case for the jury and is to be included
in pre-proof instructions to the jury, unless found inappropriate by the Court.
(E) A statement that counsel have, in good faith, discussed settlement unsuccessfully
and/or completed mediation unsuccessfully, if mediation was ordered by the Court.
(F) A statement that all pre-trial discovery procedures under I.R.C.P. 26 to 37 have
been complied with and all 'discovery responses supplemented as required by the rules
to reflect facts known to the date of the Stipulation.
(G) A statement of all issues of fact and law which remain to be litigated, listing which
party has the burden of proof as to each issue.
(H) A list of any stipulated admissions of fact, which will avoid unnecessary proof
(I) A list of any orders requested by the parties which will expedite the trial.
(J) A statement as to whether counsel require more than 30 minutes per party for voir
dire or opening statement and, if so, an explanation of the reason more time is needed.
These submissions will be deemed by the Court to constitute the final pre-trial conference
required by IRCP 16(b). However, if either party wishes a more formal pre-trial conference
the same should be requested in writing at least 60 days prior to trial and one will be
scheduled.
(3)

MOTIONS TO ADD NEW PARTIES OR AMEND PLEADINGS shall be filed no later

ORDER SETTING JURY TRIAL
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than 60 days after the date of this Order.
(4)

DISCOVERY must be served and completely responded to at least 60 days prior to trial.

This includes supplementation of discovery responses required by I.R.C.P. 26(e), unless good cause
is shown for late supplementation. Discovery requests must be responded to in a timely way as
required by the I.R.C.P. The deadlines contained in this Order cannot be used as a basis or reason
for failing to timely respond to or supplement properly served discovery, including requests for
disclosure of witnesses and/or trial exhibits. Discovery disputes will not be heard by the Court
without the written certification required by I.R.C.P. 37(a)(2).
(5)

WITNESS DISCLOSURE. Except as previously disclosed in responses to discovery

requests, Plaintiff shall disclose all fact and expert witnesses no later than 140 days before trial.
Defendants shall disclose their fact and expert witnesses no later than 105 days before trial.
Rebuttal witnesses shall be disclosed no later than 70 days before trial. Expert witnesses shall be
disclosed in the manner and with the specificity required by 1.R.C.P. 26(b)(4)(A)(i). Any objection
to the I.R.C.P. 26(b)(4)(A)(i) expert witness disclosure must be filed within 45 days of the
disclosure or is deemed waived. Witnesses not disclosed in responses to discovery and/or as
required herein will be excluded at trial, unless allowed by the Court in the interest of justice.
(6)

MOTIONS.

DISPOSITIVE MOTIONS, and responses thereto, shall comply in all

respects with I.R.C.P. 56 and be filed no later than 90 days before trial.

ALL OTHER

MOTIONS, including any Motion in Limine, shall be filed and heard by the Court no later than 30
days before trial. The original of all Motions and supporting submissions shall be filed with the
clerk of the court. However,~ (1) duplicate Judge's Copy of all Motions, and any opposition
thereto, together with supporting memorandum, affidavits and documents, shall be
submitted directly to the Court's chambers in Bannock County. All the duplicate copies
must be stamped "Judge's Copy" to avoid confusion with the original pleading. All other

pleadings, notices, etc., should be filed with the Clerk without copies to the Court's chambers. ORDER SETTING JURY TRIAL
Page3
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(7)

STIPULATED MODIFICATIONS. The parties may stipulate to the modification of the

discovery, witness disclosure and motion deadlines stated herein only upon submission of a
stipulation to the Court and a Court Order modifying the deadlines. No order modifying deadlines
will be granted if it would result in a delay in the trial date, without a formal motion to vacate the
trial, and good cause shown.
(8)

TRIAL BRIEFS. Trial briefs are encouraged but not required. If submitted, trial briefs

should address substantive factual, legal and/or evidentiary issues the parties believe are likely to
arise during the trial, with appropriate citation to authority. Any trial brief should be exchanged
between the parties and submitted to the clerk of the court, and a duplicate Judge's Copy shall be
submitted to the Court's chambers in Bannock County, no later than IO days prior to trial.
(9)

PRE-MARKED EXHIBITS, AND AN EXIDBIT LIST IN THE FORM ATTACHED

HERETO, shall be exchanged between the parties and filed with the Court no later than 10 days
prior to trial. Each party shall also lodge with the Court at chambers a duplicate completed exhibit
list plus one complete, duplicate marked set of that party's proposed exhibits for the Court's use
during the trial. Unless otherwise ordered, Plaintiff shall identify exhibits beginning with the
number "l" and the Defendant shall identify exhibits beginning with the letter "A."
(10)

JURY INSTRUCTIONS. Proposed jury instructions and verdict forms requested by any

party shall be prepared in conformity with l.R.C.P. 5I(a), except that they shall be filed with the
Court and exchanged between the parties at least 7 days prior to trial. Except for good cause
shown, proposed jury instructions should conform to the pattern Idaho Jury Instructions (IDJI)
approved by the Idaho Supreme Court. In addition to submitting written proposed instructions that
comply with Rule 51(a), the parties shall also submit both a clean version and a version with cited
authority by e-mail to the Court's Clerk, in Word format, at least 7 days prior to trial. Certain
"stock" instructions need not be submitted. These will typically include IDJI 1.00, 1.01, 1.03,
1.03.1, 1.05, 1.09, 1.11, 1.13/1.13.1, 1.15.1, 1.17, 1.20.1, and 1.24.1. It is requested that the parties

ORDER SETTING JURY TRIAL
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agree on the basic instruction giving the jury a short, plain statement of the claims, per IDJI 1.07.
(11)

MEDIATION. Pursuant to I.R.C.P. 16(k)(4), the parties are ORDERED to mediate this

matter, and the mediation shall comply with I.R.C.P. 16(k). Mediation must be held no later than
45 days prior to trial.
(12)

TRIAL PROCEDURES. A total of four trial days have been reserved for this trial. If the

parties believe that more trial days will be required, the parties ate ORDERED to notify the Court
of this request no less than 60 days prior to trial. On the first day of trial, counsel shall report to the
Court's chambers at 8:30 a.m. for a brief status conference. Unless otherwise ordered, or as
modified during trial as necessary, trial days will begin at 9:00 a.m. and close at o_r about 5:00 p.m.,
with a one hour break for lunch.
(13)

HEARINGS OR CONFERENCES WITH THE COURT. All meetings, conferences,

and/or hearings with the Court shall be scheduled in advance with the Court's Clerk by calling 208236-7250. No hearing shall be noticed without contacting the Clerk.

(14)

ALTERNATE JUDGES. Notice is hereby given, pursuant to I.R.C.P. 40(d)(l)(G), that an

alternate judge may be assigned to preside over the trial of this case, if the current presiding judge is
. unavailable. The list of potential alternate judges is: 1) Honorable David C. Nye; 2) Honorable
Robert C. Naftz; 3) Honorable Mitchell W. Brown; 4) Honorable Peter D. McDermott; 5)
Honorable William H. Woodland; 6) Honorable Richard T. St. Clair. If the I.R.C.P. 40(d)(l)
disqualification has not previously been exercised, failure to disqualify, without cause, any one of
these alternate judges within ten (10) days of the date of this Order shall constitute a waiver of such
right.
DATED this 3rd day of June, 2015 .

.

s ~
District Judge

ORDER SETTING JURY TRIAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
:\ · day of 1=-)U'f)C
, 2015, I
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Blake Swenson
Moffatt Thomas Barrett Rock & Fields
PO Box 51505
Idaho Falls, ID 83405

("1U.S. Mail
( ) Email
( ) Hand Deliver
( ) Facsimile

Reed W. Larsen
Cooper & Larsen
P0Box4229
Pocatello, ID 83205-4229

(.,{U.S. Mail
( ) Email
( ) Hand Deliver
( ) Facsimile

DATED this

_L\-'--- day of

\.

ORDER SETTING JURY TRJAL
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, znd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
reed@cooper-larsen.com

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYANN. HENRIE,
Plaintiff,

v.

)
)
)
)

)

Case No. CV-14-2871 QC

PLAINTIFF'S FACT AND EXPERT
WITNESS DISCLOSURE

)
THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF
)
LATTER DAY SAINTS,
)
)
Defendant.
)

COMES NOW Plaintiff, by and through the undersigned counsel, and pursuant to the Court's
Order, hereby discloses the fact anc expert witnesses he anticipates calling at trial in this matter:
Fact Witnesses

1.

Bryan Henrie, 898 Independence Avenue, Provo, Utah 84604, 208-569-0065

2.

Shantay Henrie, wife, 898 Independence Avenue, Provo, Utah 84604, 208-569-0065.
She can testify as to Plaintiffs difficulty in daily life and the pain he lives with on
a daily basis and that his physical activities have been curtailed significantly.

3.

Fred Zundel, 150 S Arthur, No. 203, Pocatello, Idaho, 208-233-0079. Fred Zundel
assigned Plaintiff to recruit able bodied men from the ward to attend the clean up, as
well as Plaintiff assisting in the clean up.

PLAINTIFF'S FACT AND EXPERT WITNESS DISCLOSURE- I

34 of 297

.........

..,_.. k

(-.~·.,--=tt
l

)'

4.

Russ Waite, address unknown, work phone 208-736-3080 extension 17. It is
anticipated Mr. Waite will testify about the events of the accident and Plaintiff's
injuries at the accident.

5.

Unidentified volunteers who handed out smocks, including Plaintiff's that was too
large and could not replace it.

Expert Witnesses:
1.

Jason Richard, M.D., 2240 E Center, Pocatello, Idaho 83201. Dr. Richard has
knowledge regarding the care and treatment regarding Plaintiff, as well as
infonnation regarding his surgery.

2.

Donald A. Schmidt, M.D., Sandy, Utah. Dr. Schmidt has knowledge regarding the
care and treatment regarding Plaintiff.

DATED thisJ1 day of October, 2015.
COOPER & LARSEN, CHARTERED

~~CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ ~ day of October, 2015, I served a true and correct
copy of the above and foregoing documenttothe following person(s) as follows:
Bradley J. Williams
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405

w· U.S. Mail/Postage Prepaid

[]
[]
[]
[]

Hand Delivery
Overnight Mail
Facsimile/ 522-5111
bjw@moffatt.com
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Bradley J. Williams, ISB No. 4019
Jerry T. Stenquist, ISB No. 9604
MOFFA~, THOMAS, BARREIT, ROCK &
FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Fa~ls, Idaho 83405
.Telephone (208) 522-6700
Facsimile (208) 522-5111
bjw@moffatt.com
jts@mo.ffatt.com
10985.0045
Attorneys for Defendant
IN THE DISTRICT COURT OF Uffi SIXTH mDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BRYAN N. HENRIE,
Case No. 2014-2871-0C
Plaintiff,

MOTION FOR SUMMARY
JUDGMENT

.vs.

THE CORPORATION OF THE PRESIDENT
OF THE CIIlJRCH OF JESUS CHRIST OF
LAITER DAY SAINTS,
Defendant.
COMES NOW, the Defendant, The Corporation of the President of the Church of
Jesus Christ of Latter Day Saints (the "Church"), by and through undersigned counsel of record,
pursuant to Idaho Rule of Civil Procedure 56, and hereby submits its Motion for Summary
Judgment.

MOTION FOR SUMMARY JUDGMENT - 1

CJ!ent4
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The Church supports its Motion for Summary Judgment with the Memorandum in
Support of Motion for Summary Judgment,the Affidavit of Bradley J. Williams, the Affidavit of

Paul Rytting, and the Court's record on file.
DATED this 16th day of December, 2015.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By.t.,J~

_

Bradley J. Williams - Of the Firm
Attorneys for Defendant

MOTION FOR SUMMARY JUDGMENT - 2
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()
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of December, 2015, I caused a true
and correct copy of the foregoing MOTION FOR SUMMARY JUDGMENT to be served by
the method indicated below, and addressed to the following:
Reed W. Larsen
Cooper & Larsen

( ) U. Mail, Postage Prepaid
( )
d Delivered

151 North 3rd Ave.t 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Facsimile (208) 235-1182
Attorney for Plaintiff

( ) vernight Mail
Facsimile

Bradley J. Williams

MOTION FOR SUMMARY JUDGMENT- 3

l .,
1-
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Bradley J. Williams, ISB No. 4019
Jerry T. Stenquist, ISB No. 9604
MOFFA TI, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
bjw@moffatt.com
jts@moffatt.com
10985.0045

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. 2014-2871-0C
Plaintiff,

vs.

THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

MEMORANDUM IN SUPPORT OF
MOTION IN LIMINE TO EXCLUDE
HEARSAY EVIDENCE

Defendant.

COMES NOW Defendant, the Corporation of the President of the Church of
Jesus Christ of Latter day Saints, (the HChurch"), by and through its attorneys ofrecord,
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED, and submit this

MEMORANDUM IN SUPPORT OF MOTION IN LIMINE
TO EXCLUDE HEARSAY EVIDENCE -1 c11ent:4021ns.1
46 of 297
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memorandwn in support of the Motion in Limine, to exclude hearsay evidence vital to plaintiff's
theory of causation.

I.

INTRODUCTION

Henrie's claims that the Church "forced" him to wear the "ridiculously large"
yellow smock at the clean-up event rely upon two conversations he had, first with his Bishop,
who allegedly "ordered,, Henrie to participate in the "Helping Hands" event, an event which is
purely voluntary. The second conversation was with an unknown, unknowable and
unidentifiable, individual who allegedly told Henrie that he "had to wear the smock" in order to
participate in the volunteer service project. Even assuming, arguendo, that this phantom person
actually·said what Henrie claims, the statement should be excluded because it is hearsay, and
does not fall within any exception to the hearsay rules.
II.

FACTUAL BACKGROUND

This Motion in Limine is submitted concurrently with Defendant's Memorandum
in· Support of Motion for Summary Judgment, which contains all the relevant factual and legal
issues necessary to resolve the pending motions. This motion revolves around a conversation
that allegedly took place on July 14, 2012, on the morning of the service project.
At his deposition, Henrie testified that upon his arrival at the service project, he

spoke to an individual who was handing out "Mormon Helping Hands'~ smocks. See, Deposition
of Bryan Hemie, ("Hemie Dep.) 81:6-10, attached as Exhibit"A" to the Williams Aff. Henrie
does not recall any details·regarding the person who issued the smock, including whether the
volunteer was male or female. Henrie Dep. 79:20-80:20.
A. (Henrie) Whoever it was -- I remember getting it. It was handed
to me and I remember saying this is really big. And they said, well,
it's all we've got left, because, apparently, they'd been picked clean
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-- well, not -- I don't know how clean because, you know, I can't
vouch for how many were left. But at that point they said this is all
we've got left.

Q. And you asked for a smaller size, but you were told there's none
left; is that the phrase?

A. I tend to think that it was "this is all we've got left.''
Q. Are you fuzzy on that? Is that the gist of it or -

A. The gist of it is that they didn't have a smaller size and that's all

that was left.

Q. But that's all that was left. So I infer from that that there were
other si?es -- smaller sizes previously, but they'd ran out; is that
what-A. That's what I was led to believe.

Q. By what she said?
A. By what the person who handed it to me said, yes.
Q. And your best memory is that she said there's nothing left, this
is all that's left?

A. And, again, you .. I don't think it's important at all. I don't
know. But I'm not sure that -- at this point that it was a she
anymore. But it could have been, like I said. But they said that

that's all we have left. And so I, based on what that person said,
understood that there were smaller sizes available at some point
and that they weren't anymore. Whether or not that's the case,
whether they were -- you know, there was only one size ever, I
don't know. But that's all that they said. They said this is all we
have left. This size is all we have left.

Q. Sure. Did you look and see if there was a size, a tag on it that
said what size it was?
A. No. Because when I said do you have anything smaller, they
said this is all we've got left. So extra large, large, small, medium,
it's all the same at that point because it's all they had left.
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Q. And was there any discussion about whether you had to wear it
or should wear it or w•
A. Yes, there was.
Q. What was that discussion?
A. I was told that I had to wear it to participate in the cleanup. It

was reguired.
Q. By this lady handing this out?

A. No -- well, I don't - I don't know. I don't know who came up

with it. but they said that it's required that they -- thatthey had
been -- well, I don't know that they said that to everybody else, but
they said that we are telling people that if -- excuse me. Let me -- if
you want to participate. you have to wear it. Just like I said just
now, if you want to participate, you have to wear the -- they didn't
use the word "smock" probably because that's something that I
said. Whatever the garment is called, the yellow Mormon LDS
Helping Hands thing -Q. We'll just say smock.
A. -- you have to wear it Okay. Smock.
Q. We'll just say smock. But I'm talking about the conversation
you had with this lady whose name you don't recall -A. Again, I don't know if it's a lady. You keep saying that, but --

Q. No. I understand you don't recall, but just to make this easy -A. Okay.

Q. -- the person who mror have been a female, she's the one who
told you that it's reguired that you don the vest A. That's correct. She told me that.
Q. -- smock? Did you have a concern about it being too large at

that time?
A. Well, yeah. I said it's pretty big. I would like a smaller one so it
fits better. And that's -- and then that's when they repeated it's all
we've got. So I said all right. Because, you know. to participate,
you have to wear it.
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Q. Okay. And what was your concern? Was it that it's too large.
Were you concerned that it was - what was your concern?
A. Well. I don't know that there was a specific concern that was
running through my mind at the time. !just said to myself: This is
really big ...

Q. Okay. Did you express any concern to the lady handing it out to
you that it was too large?
A. Yes.

Q. And did you express any concern specifically that you felt it
was dangerous because it was too large, that it would put you in
danger or at risk for some kind of physical injury or harm?

A. I don't remember specifically saying this could end up leading
to harm, no.
Q. Do you remember whether you thought -- that thought crossed
your mind at the time you were talking to her?
A. I can't remember whether that crossed my mind specifically. I
bet it did, but I don't know for sure.

Q. If it had, wouldn't it be likely that you would have mentioned to
her that, ma'am, I think this might put me at risk for physical injury
or harm, given the size? Isn't it likely you would have said that if
that thought had crossed your mind?

A. Well, you're asking me what I remembered and now you're
asking me what was likely, and they're two different things we're
talking about here. I did ask her for a smaller one and I don't
remember if it was because of safety concerns or what. But she
immediately -- and I say 11she11 because that's the gender we've
accepted here because I don't remember if it was a guy or a girl.
but every time I say she, rm just following your lead on that. But
she - she expressed to me that that's all they had left,
I asked for a different size. Whether it was motivated by wanting
to save my butt or look good for the TV cameras or whatever. I
don't remember. Although, I'm sure it's not for TV cameras
because I really couldn1t care less about those specific other than,
you know, I think-~ I think -- I think that when I - well, I !mow
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that when I expressed a concern about the size of it, she said it's all
we've got left.
Q. Right.

A. That's all I can remember specifically.

Q. And I don't think you answered my specific question.
A.Okay.
Q. And that is did you say to her, this is unsafe, I don't want to
wear this because I think it's going to be unsafe for me and I might
injure myself? Did you say anything of the kind?
A. I answered that one and I said, no, I don't remember saying
those words.
Q. All right. Okay. And then if you did have a concern of safety,
would you not have expressed that to her and told her, ma'am, I
don't feel comfortable wearing this because I think it could put me
at risk of physical injury?
A. Well, ifl did have a concern about safety, then, no, not

necessarily would I have said that because she had already
expressed that she -- that that's all they had. So there really wasn't
any other alternative, according to them.

Q. If you actually had a real and genuine belief that the large size
would increase some risk for personal injury, shouldn't you have
said that, mentioned that to her?

A. Well. given the circumstances. no. Because she had already said
they're required for the project. they're required for working up
there and this is all we've got, so I was stuck. I was at the front of
the line and there are people behind me and they said this is all
you've got and if you - you know, this is all we've got and if you're
going to work on the project, you've got to wear it So, I mean, I
was stuck. I didn't - I mean - so, I mean, I guess in an ideal
circumstance, everything -- you know, with plenty of other smocks
available, I would have said, yeah, I've got a safety concern, give
me another one, but I had already expressed my concern that it was
too big and she said this is all we've got and that you need it to
work on the project, and so I guess I just said all right. This is what
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I've got. I'mjust going to have to work with it. I can see your point,
but I just - I was stuck. I felt stuck.
Henrie Dep. 83:3-99:22. (emphasis added).
ID.

LEGAL STANDARD

The admissibility of evidence is a threshold question left to the sound discretion
of the district court. See Weeks. v. E. Idaho Health Sen,s., 143 Idaho 834, 838, 153 P.3d 1180,
1184 (2007); Clark v. Klein, 137 Idaho 154, 156, 45 P.3d 810, 812 (2002). The cotui's

discretion, however, is governed by clear cut legal standards. The test for detennining whether
'

.

the distr1.ct court abused its discretion is: (1) whether the district court perceived that the issue
was one of discretion; (2) whether the court acted within the outer boundaries of that discretion
and consistently with the legal standards applicable to the specific c~oices available to it; and (3)
whether it reached its decision through an exercise of reason. See Klein, 137 Idaho at 156, 45
P .3d at 812 (citing Sun Valley Shopping Center, Inc. v. Idaho Power Co., 119 Idaho 87, 94,803
P.2d 993, 1000 (1991)).
IV.
A.

ARGUMENT

The Statements Made by the Unknown Volunteer Are Hearsay

Generally, evidence is admissible ifit is relevant to the issues in the cas~. Idaho
R. Evid. 401,402. However, relevant evidence may be excluded ifit is hearsay. Hearsay, which
is generally inadmissible under Rule 802, I.R.E. is defined as: "a statement, other than one made
by the declarant while testifying at the trial or hear.ing, offered in evidence to prove the truth of
the matter asserted." I.R.E. 801(c). The hearsay role not only prohibits repetition of the actual
out-of-court statement; it also applies where the witness attempts to convey the "substance or
purport" of the statement, or, the "gist,, of the statement. State v. Gomez, 889 P.2d 729, 733
(Idaho App. 1994). "Therefore, a hearsay objection may not be avoided merely by having the
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witness give a swnmary of the conversation or convey the purport of the information received
rather than relating the details of the statement." Id "If the purpose of such testimony is to prove
the truth of facts asserted in the out-of-court statement, the proffered testimony is hearsay." Id
(citing 2 KENNETH S. BROUN et al., McCORMICK ON EVIDENCE§ 249 at 104-105 (John
W. Strong ed., 4th ed. 1992); State v. Judkins, 242 N.W.2d 266 (Iowa 1976); Commonwealth v.

Parks, 273 Pa.Super. 506,417 A.2d 1163 (1979); Schaffer v. State, 777 S.W.2d 111
(Tex. Ct.App.1989)).
In this case, Henrie offers the statement allegedly made by the person who handed
him the smock and told Henrie he must wear the smock in order to participate in the event.
Henrie relies upon this statement "for the truth of the matter", that he was forced to wear the
smock. In his Complaint, Henrie alleges,
22. Among other things, Defendant breached this duty of care
.owed to Plaintiff by:

Making it mandatory that Plaintiff wear the
oversized and dangerous article of clothing to participate in
the clean-up.
·
b.

Henrie clearly relies upon this statement to prove that the Church "mandated" that
everyone had to wear the smock in order to participate. There is no other evidence in the record
that Henrie relies upon to support his claim that the Chmch "[made] it mandatory', to wear the
smock. Henrie's entire theory of causation rests upon what this unknown person allegedly said,
to_ support his allegation that the Church caused his knee injury by making him wear a smock
that was too big. Moreover, none of the exceptions to the hearsay rule apply, as discussed
below.
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The Alleged Statements Made by the Unknown Volunteer Are not
Admissions of a Party Opponent.
Rule 801 (d)(2) provides that a statement is not hearsay if it is an "admission by

p~-opponent."
(2) Admission by party-opponent. The statement is offered against
a party and is (A) the party's own statement, in either an individual
or a representative capacity, or (B) a statement of which the party

has manifested an adoption or belief in its truth, or (C) a statement
by a person authorized by a party to make a statement concemmg
the subject, or (D) a statement by a party's agent or servant
concerning a matter within the scope of the agency or employment
of the servant or agent, made during the existence of the
relationship, or (E) a statement by a co-conspirator of a party
during the course and in furtherance of the conspiracy.
In order for an "agent's" statement to be admissible as an admission of a party
opponent, the party offering the statement must lay a proper foundation for its introduction. See

.,R:r!omes <;orp. y. Herr, 142 Idaho 87, 93, 123 P.~d 720; 7'}..S (Idaho App. 2005) ("There is no
evidence of an agency relationship between Herr and Smith or Armstrong sufficient for
admission of Smith's or Armstrong's statements as admissions of Herr or his corporation,
SMS. "). When the declarant is unknown or Ullldentifiable a plaintiff cannot show that the
declarant was an agent of the principal. See Peters v. Silver Creek Traders, Inc., A06-1894, 2007
WL 2309753, at *8 (Minn. App. Aug. 14, 2007) ("But as the district court correctly observed,

the identity of the declarant was unknown. Thus, it is not clear whether the statement in the
passage was made by a party-opponent. ,i); see also Redmond v. Austin, 188 Ill.App.3d 220, 224-

25 (1989) (holding that a witness's testimony about an unlmown and unidentified declarant's
statements at the scene of an accident were inadmissible as an admission by a party opponent,
where the witness testified that he did not know who had made the statement); Redmon v. Austin,
543 N.E.2d -1351, 1353 (Ill. App. 5th Dist. 1989) ("Since the identity of the declarant or
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declarants is unkno~ there is simply no basis for characterizing the statement in question as an
admissi@n by a party opponent or a declaration against interest.").
Henrie cannot lay a foundation that the unknown "person" passing out the smocks
was acting as "an agent" of the Church, because there is nothing in the record that shows who the
person even was. Henrie cannot recall if the declarant was male or female; young or old; thin or
fat; whether the person had a name tag or other means of identification. At best, Hemie might
argue that the Court could "infer" the person was "associated'' with the Church because he/she
was handing out smocks, and therefore, the Church uclothed" him/her with sufficient authority to
make admissions that bind the Church. Such an argument if made, should be rejectec:1 because it
is ·simply far too speculative to hold the Church liable for what someone said. Henrie can't point
to any evidence to show what authority the declarant had, the relationship that declarant had with
the Church, if any, or even if there was a relation, since this was a community wide project, not
supported exclusively by the Church.
The unknown person could have been a volunteer; a passerby from a different
town and/or different religion, or a or a simple, good-hearted person with no religious affiliation
at all and no connection to the Church. Moreover, even assuming the person were a Church
member, that wouldn't be sufficient, standing alone, to support his claim. Hemie Dep. 79 2080:20. Therefore, the statements of the unknown volunteer constitute hearsay and should be
excluded, and, without the statement, Henrie can't prove the causation element of his claim.
DATED this _j.fr_ day of December, 2015.
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MOFFATI, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

~~

By~~-'-~~~~~~~~~~~-

Bradley J. Williams - Of the Firm
Attorneys for Defendant

I

I
I
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this /bJII,day of December, 2015, I caused a true
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION IN
LIMINE TO LIMIT PLAINTIFF'S FACTUAL TESTIMONY to be served by the method
indicated below, and addressed to the following:
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave., 2nd Floor
P.O.Box4229
Pocatellb, ID 83205-4229
Facsimile (208) 235-1182
Attorney for Plaintiff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(~csimile

Bradley J. Williams
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Bradley J. Williams, ISB No. 4019
Jerry T. Stenquist, ISB No. 9604
MOFFATT, THOMAS, BARREIT, ROCK &
FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsilnile (208)522-5111
bjw@moffatt.com
jts@moffatt.com
10985.0045
Attomeys for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF BANNOCK
BRYANN. HENRIE,
Case No. 2014-2871~0C

Plaintiff,

MOTION IN LIMINE TO EXCLUDE
HEARSAY EVIDENCE

vs.

THE CORPORATION OF THE PRESIDENT
OF TIIE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
Defendant.

COMES NOW Defendant, the Corporation of the· President of the Church of
Jesus Christ of Latter Day Saints, (LDS Chmch), by and through its attorneys of record,
MOFFA TT, THOMAS, BARRETT, ROCK & FIELDS, CHTD, and submit this Motion in Limine to

limit Plaintiff's factual testimony to not include any mention or reference to the statements of, or
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conversation with, an unidentified volunteer who allegedly handed Bryan Henrie a smock and
told him that he must wear the smock in order to participate in the service project on the morning
of July 14, 2012. This motion is supported by, and submitted with. the Affidavit of Bradley J.
William· in Support of Motion for Summary Judgment and a memorandum of law setting forth
the factual and legal justifications for granting this Motion.
DATED this 16th day of December, 2015.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~!L.~.
B;;;; J. Williams - Of the Finn
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of December, 2015, I caused a true
and correct copy of the foregoing MOTION IN Lll\1INE TO EXCLUDE HEARSAY
EVIDENCE to be served by the method indicated below, and addressed to the following:
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Facsimile (208) 235-1182

( ) U.S. Mail 1 Postage Prepaid

( ) Hand Delivered
( )Jjvernight Mail
(YJ Facsimile

Attorney for Plaintiff

Bradley J. Williams
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Bradley J. Williams, ISB No. 4019
Jerry T. Stenquist, ISB No. 9604
1\1,QFFATT, THOMAS, BARRETI, ROCK &
FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
bjw@moffatt.com
jt~@moffatt.com
10985.0045
Attorneys for Defendant
IN THE DISTRICT COURT OF TIIE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. 2014-2871-0C

Plaintiff,

vs.
THE CQRPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF LATTER DAY SAINTS,

MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

Defendant.
COMES NOW Defendant, the Corporation of the President of the Church of

Jesus Christ of Latter Day Saints, (the "Church"), by and through its attorneys of record,
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED, and submit this
memorandum. in support of the Motion for Summary Judgment.
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INTRODUCTION

This case arises from a "freak'' accident, wherein the plaintiff injured himself
when he attempted to throw a heavy tree stump cut from a partially burned tree, that had become
caught in a yellow vest or '1smock" he was wearing, while working on a "Helping Hands" project
following the Charlotte fire.
Defendant moves the Court to dismiss plaintiff"s complaint in its entirety, because
the defendant had no duty, as a matter of law, to predict or prevent this completely unforeseeable
accident, when it issued yellow smocks to members of the Church who participated in this
voluntary clean-up effort. Moreover, even if it were possible for the defendant to have foreseen
that some form ofinjury could occur by "requiring" its members to wear a "one-size-fits-all"
smock, as plaintiff alleges, the foreseeability of that risk was so small, it wasn't an "unreasonable
risk" of harm and, that is yet another reason the defendant had no duty to the plaintiff.
In addition, although questions of breach and causation are usually questions of
fact for the jury to resolve, in this case, the Court should dismiss the case because there is no
admissible evidence that the defendant "ordered," plaintiff to wear a smock that plaintiff himself
admits not wanting to wear, in part, because, he felt it posed a risk of injury - a risk he admits he
felt was acceptable. Since the only person who allegedly "ordered" plaintiff to wear the smock
is completely unknown, her out of court statements or "orders'' constitute hearsay, and may not
be relied upon by the plaintiff to support his utterly tenuous theory of causation.
Plaintiff Bryan Hemie ("Henrie") claims that the defendant "forced;' him to wear
a vest (referred to as a ''smock") that allegedly caused him to trip during a service project in
which Church members participated.
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Which is purely a voluntary event, whereby the Church encourages its members
to engage in service opportunities in communities, often following natural .disasters, through a

program called "Mormon Helping Hands." Under this program, the Church offers services to
communities worldwide afflicted by natural disasters, etc.; and provides optional opportunities to
its members to donate their time and service to further the mission of the Church.

In June, 2012J a fire, known as the Charlotte fire, ravaged portions of south-east
Idaho. The Church encouraged its local leaders to enlist members to assist in the clean-up
efforts. The Church provided smocks to the volunteers to wear in order to "market," their
community service to their fellow man, an ideal that is an inherent part of the Church's values.
During his participation in this voluntary event, Henrie somehow fell and injured
his knee when a tree stump he was attempting to throw became entangled in his smock,
unbeknownst to Henrie, causing him to fall. Henrie alleges that the Church breached a duty of

.

care to him by "forcing" him to wear a smock that was "too large" for him and as such, the

Church was negligent
Il.

STATEMENT OF FACTS

Although there are disputed issues of fact in this case, the instant motion accepts
all of Henrie's alleged "facts/' as though actually true, no matter how patently spurious they
actually are to anyone familiar with the "Helping Hands" efforts sponsored and organized by the
defendant.
In June, 2012, a massive fire (now knovv:n as the .. Charlotte Fire") swept through
Bannocl5, County, south of Pocatello, burning approxhnately 1,038 acres, including 60 homes. In
the wake of the carnage wrought by the fire, members of the LDS Church from 150 Wards
helped with the massive clean•up efforts, to help serve and support their community. The
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members who participated in this voluntary clean-up effort, did so without any expectation of
remuneration and without any external coercion by the Church. 1 As per custom, the Church• s
re$ponse to this disaster, the regional Stakes requested the Bishops in the various Wards to
recruit members to "put their shoulder to the wheer' and assist in the urgent clean-up activities.
See, Rytting Aff. ,r 6.
On or about July 8, 2012, Fred Zundel, a Bishop at the Paradise Ward requested
H~nrie, who was the Eider's Quorum President at the time, in his quorum to help mobilize his
quorum in the clean-up effort. See Henrie Dep. 61:1-63:25, Oct. 19, 2015 (excerpts attached as
Exhibit "A" to the affidavit of Bradley J. Williams ("Williams Aff.")). According to Henrie, his
Bishop "ordered" him to attend the event. Id While Henrie admits that he does not recall the
ex;act words used by the Bishop, Henrie paraphrased the purported ''request", thusly, "I need you
to go to the cleanup and participate and bring as many of the male members of the ward as you
can muster." Henrie Dep. 63:7-15. It is customary in the Church for the Elders Quorum
President to announce service opportunities at Sunday meetings and urge quorwn members to
pl.'µ"ticipate in such service projects, whether they entail helping a member family move into or
out of a house or, participate at the Bishop's storehouse or, engage in a massive clean-up effort
like the Charlotte Fire effort, though the "Helping Hands" organization.
Henrie testified at his deposition that he truly believed Bishop Zundel
"mandated," that he participate in the clean-up and, as a long term member and former
Missionary, it is understood, even though not explicitly stated in any official Church literature,

See Mormon Helping Hands Assist with Fire Cleanup in Idaho, The Church of Jesus Christ of
Latter-Day Saints, Church News, https://www.Jds.org/church/news/mormcin-helping-hands-assist-withfire-cleanup-in-idaho?lang=eng (last visited December 11, 2015), attached as Exhibit "A" to the Affidavit
of Paul Rytting ("Rytting Aff.").
1
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that good members, especially those who hold leadership positions, must obey their Bishop's
"orders to "magnify" their callings, to lead by example. Despite Bishop Zundel's ··order," as
perceived by Henrie's admittedly patchy recollection, Henrie was only able to enlist one other
person from the elder's quorum to assist in the project, which seems ironic, given Henrie's
claims, even though it was the President of his quorwn. Hemie Dep. 54:6-8. In his recruiting
efforts, Henrie did not ''order" the quorum members to attend, even though the Bishop had
ordered him to recruit. Id. at 55:5-60:20. Nevertheless, Henrie alleges that he felt obliged to
attend the service project, because he was the Elder's Quorum President and lead by example,
not coercion. Id. at 60:17-20.
On or about July 14, 201~ Henrie attended the service project, with the only other

member in the quorum who volunteered to help. Henrie claims that there were approximately
500 volunteers participating in the service project at his location. Id. at p. 77:12. On the morning

of the incident, Henrie arrived and met with other volunteers assisting in the project. While
there, Henrie claims that some "adult" whom he didn't know and had never seen before,
provided him with a yellow vest or "smock" that was labeled with the Mormon "Helping Hands"
logo. Id at 80:1-25. Such smocks are commonly worn at Helping Hands' events. The smocks
are bright yellow in color to obtain high visibility and drape down the front and back and can be
tied.together on the sides by an elastic band. Henrie Dep. 135:10, 137:3 (See also Exs. "A'' and
"C" Williams Aff. (example photos representing the type of smock provided to Henrie)).
Henrie claims that some unknown adult "ordered" him to wear the smock, even
though he thought it was "ridiculously" and "grotesquely" large. Henrie Dep. 140:25, 88:13R20.
Henrie alleges that he spoke with the person that handed him the smock, and that he wasn't
comfortable wearing it, because it was so large. According to Henrie, the volunteer told him that
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the smock was all that was left and that Henrie "had to wear it" in order to participate in the

event. Henrie Dep. 83-84:3~10, 86:2-20.
Henrie's testimony and pleadings concerning the reasons underlying his
reluctance to wear the smock is dubious and contradictory, to say the least. Henrie said on the
one hand that he was afraid for bis safety. In addition, he also thought it made him look silly
because it was so ~'ridiculously" large when he put it on, almost as if David and tried to mount
Galiath' ~ suit of annor after slaying him. Either way, Henrie is adamant that he would not have
worn the smock if he had a choice but, according to the adult who gave it to him, he had no
choice. See Id at 79:12-96:22, 87:10-89:25, 94;8-95;2.
It is undisputed that all smocks provided to volunteers that day we're "one size
fits all,".though Henrie seems to have assumed that they simply ran out of his size, which one
would presume to be a "small," given his distorted self-perceptidn and awareness. Rytting Aff. ,r

4. Hemie is approximately six foot one inch tall and weighs 170 pounds. Henrie Dep. 105:1923. Photos of an "example" smock are ;provided to the Court to give visual context to the
factual ~legations.
The Church ~Jsputes that Henrie was "required', to wear the smock in order to

participate in the event, but accepts Henrie's ''perception" of the Bishop's "request'' and his
perception of the "order" from the unknown adult who is.sued the smock as true, for purposes of
this mo~on. The Church has never received any reports of iitjuries from someone wearing a
smock that was due to the size of the smock or any other reason. Rytting Aff. ,rs.
- Hemie wore the allegedly ill-fitting smock throughout the day. Henrie helped
remove burnt timber primarily. In the afternoon, Henrie was throwing burnt branches and logs
down a ~ill. In the process, Henrie would either cmy, throw, or kick the branches or logs,
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depending on the size of the log, until the logs reached the bottom of the hill. Henrie Dep.
112:19, 114:11. Henrie had been doing this all day long, from early morning until the evening,
when he picked-up one particular log~ moderate to large in size, pulled the log close to his body,
although not to the point of actually contacting his chest, and attempted to hurl the log down the
hill. Henrie surmises that as the log left his arms and hands, :with the combined inertia of the
throw and the weight of the log, the "log" thrust Henrie down the hill, because it had somehow
become entangled in his smock, unbeknownst to Henrie, almost as if he were tossing a medicine
ball from a likely precarious footing except that, unlike a baII, this "ball," had a protruding stem
from a partially cut branch, which he neither saw nor felt as it worked up into his smock and
latched on. Id at 114:3~20. Henrie fell down the slope and struck his knee on a rock. Id. Henrie
later received medical treatment and surgery for an injury to his knee.
Henrie, who was an attorney practicing in Pocatello at the time of the fire, initially
represented himself and sent a demand letter to the Church seeking compensation for his injuries.
After attempts to settle failed, Henrie retained counsel and in July 2014, filed a Complaint and
Demand for Jury Trial, alleging that the Church negligently breached its duty of care to him by
"supplying [him] with an oversized and dangerous article of clothing ... [and] making it
mandatory that [he] wear the oversized and dangerous article of clothing to participate in the
clean-up." Compl. 122.
III.

STANDARD OF REVIEW

Rule 56(c) of the Idaho Rules of Civil Procedure provides that summary judgment
"shall be rendered forthwith if the pleadings, depositions and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.'' I.R.C.P. 56(c). In making this
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determination, a court should liberally construe "the record in favor of the party opposing the
motion and draw all reasonable inferences and conclusions in that party's favor." Smith v.

Meridian Joint School Dist. No. 2, 128 Idaho 714, 718, 918 P.2d 583, 587 (1996) (citing Friel v.
Boise City Hous. Auth., 126 Idaho 484,485,887 P.2d 29, 30 (1994)).
"Summary judgment is properly granted in favor of the moving party when the
nonmoving party fails to establish the existence of an element essential to that party's case upon
which that party bears the burden of proof at trial.'' 128 Idaho at 719, 918 P.2d at 588 (citing

Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 530R31, 887 P.2d 1034, 1037R38 (1994);
Hadel! v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988)). "The party opposing the
summary judgment motion may not rest upon the mere allegations or denials of that party's
pleadings, but the party's response, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing thatthere is a genuine issue for trial." Id (quoting I.R.C.P. 56(e)).

The nonmoving party's case must be anchored in something more than speculation, and a mere
scintilla of evidence is not enough to create a genuine issue of fact. Tuttle v. Sudenga Indus.,

Inc., 125 Idaho 145, 150, 868 P.2d 473, 482 (1994) ("plaintiff who produces mere scintilla of
evidence, or otherwise raises only slight doubt as to facts, will not withstand summary
judgment"); Nelsonv. Steer, 118 Idaho 409,410, 797 P.2d 117, 118 (1990). If the nonmoving
party does not come forward as provided in the rule, then summary judgment should be entered
against that party. State v. Shama Res. Ltd P 'ship, 127 Idaho 267,270, 899 P.2d 977, 980
(1995).

ARGUMENT

IV.

The primafacie elements for a cause of action sounding in negligence are: (I) a
duty, recognized by law, requiring the defendant to conform to a certain standard of conduct; (2)
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a breac~ of that duty; (3) a causal connection between the defendanf s conduct and the resulting
injury; and (4) actual loss or damage. Black Canyon Racquetball Club, Inc. v. Idaho First Nat 'l

Bank, N.A., 119 Idaho 171, 175-76, 804 P.2d 900, 904-05 (1991).
A.

The Church is not Liable for Henrie's Injury Because the Church Had No
Duty to Foresee or Predict the Accident.

"[T]he question of whether a duty exists is a question oflaw." O'Guin v.

Bingham County, 142 Idaho 49, 51, 122 P.3d 308,310 (2005) (citing Udy v. Custer County, 136
Idaho 386,389, 34 P.3d 1069, 1072 (2001)).
Negligence has been defined as the failure to use ordinary care under the
circumstances to avoid creating an "unreasonable risk of danger to another person1'. Howell v. E.

Idaho R.R., Inc., 135 Idaho 733, 740, 24 P.3d 50, 57 (2001). It has also been defined as conduct
which involves an "unreasonably great risk" of causing damage, or conduct which falls below
the standard established by law for the protection of others against unreasonably great risk of
harm. H Curtis v. Dewey, 93 Idaho 847, 849, 475 P.2d 808 (1970). Negligence is ''a matter of

risk-that is to say, of recognizable danger ofinjury.'~ 93 Idaho at 849,475 P.2d at 810. When
accidents are highly unlikely, they are considered "unforeseeable'\ as a matter of law.
Consider for example, the court's holding in Sidwell v. William Prym, Inc., 112
Idaho 76, 730 P.2d 996 (1986). In that case, the plaintiff was injured by a metal sewing pin to
place a hem in a dress, and bumped against a coffee table. causing the pin to lodge in her knee.
Sidwell, 112 Idaho at 77, 730 P .2d at 997. The district court, after a trial, directed a verdict in

favor of the manufacturer of the pins, finding that plaintiff failed to produce evidence upon
which reasonable minds could conclude that a verdict in favor of the plaintiff was proper.
Sidwell, 112 Idaho at 78, 730 P.2d at 998. On appeal, the Idaho Supreme Court affirmed, finding
that the circumstances giving rise to the injury were a "freak accident" that, as a matter of law,
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were unforeseeable and, accordingly, found there was no duty to protect the plaintiff from the
unforeseeable iajury. Id. at 79, 73 0 P .2d at 999.

More recently, Honorable Joel B. Tingey, a District Judge in the Seventh Judicial
District, applied similar reasoning in a case where the plaintiff sought compensation for an eye
injury caused by the "fob," at the end of an elastic band on a ski-jacket made by Columbia
Sports. The accident occurred when the plaintiff, Eldon Modroo, unzipped his parka and
unbeknownst to him, the fob that cinched the hood on his parka became entangled in his glove,
and when it had stretched to the limit of the band, it released, rebounded and struck him in the
eye. Modroo sued Columbia alleging claims of negligence that the parka was "unreas~mably
dangerous" as it was designed. See, Williams Aff. Ex B. Judge Tingey granted defendant's

motion for summary judgment, stating:
Similar to the analysis in [other case law], this Court finds that the
parka was not unreasonably dangerous. Based on the evidence, the
likelihood of an injury as suffered by Plaintiff was extremely
remote. The draw cord and plastic lock served a legitimate
purpose in allowing the user to adjust the tightness of the hood
around the wearer's head. While the risk of injury may have
been foreseeable, the Court finds that reasonable minds could
not differ that the parka was not unreasonably dangerous. As
such, there was no defect giving rise to a claim of negligence or
strict liability.

Williams Aff. Ex. "B''.
Judge Tingey' s ruling, though not binding~ is persuasive and is instructive,
because.the risk of injury from falling from wearing a smock that is allegedly too large is

analogous to the injury of a fob becoming entangled in a smock. they are both "freak" accidents
that are not "reasonably'' foreseeable and don't impose unreasonable risks of harm. Williams
Aff. Ex. B, 10.
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It beggars ,reason to- suggest the Church should have anticipated that one might
slip and fall due to ru::i articl~ of cl~thing worn on the upper body ~ecoming ,entangled with a tree
branch burled down a hill and pulling the person wearing the smock along with·the log. Prior to
this event, after myriads of service projects worldwide, there have been no reports that such
smocks cause any injury or pose any hazard, of any nature. Rytting Aff. ,r 5. To extend the duty
to anticipate such freak accidents would elevate the duty of volunteer organizers to the level of
an "insurer.'' See Tommerup v. Albertson's, Inc., 607 P.2d 1055, 7057.58, 101 Idaho 1, 3 (1980)
(holding that landowners are not insurers of invitees upon the premises) overruled on other

grounds by Harrison v. Taylor, 768 P.2d 1321, 1325 (Idaho 1989); Husky Industries, Inc. v.
Black, 434 So. 2d 988, 991 (Fla. Dist. Ct. App. 1983) (" ... a manufacturer is not an insurer and a

manufacturer should not have to design a product that is accident proof."). Even Henrie, admits,
albeit reluctantly, that the risk of injury in this case was reasonable and acceptable to him, which
is why he wore the smock despite his fear of injury. Henrie Dep. Ex. A, 100:20-21 ("It was just
an acceptable level of risk."); Id at 101 :14-102:1 Henrie also said "I think there was a
reasonable exposure to hann of every single person who was up there/' with reference to the
activities themselves (emphasis added).
The smocks provided to the volunteers that day were "one size fits _all'' and
manufactured to accommodate thousands of volunteers in myriad relief projects, organized on
short notice. Rytting Aff. ,r 4. See also, Henrie Dep 140:13. T~eChurch cannotreasonabl)'be
e~.ected to .Eµlticipate.everypossik!~.?.~g~r µi,.every activity.that occws ht,everyvolunteer
effort it helps with. To h.old otherwise would chill, -if not "ldll'_'. the Helping-Hands organization
by creating an, exposure to claims like Benrie's, arising from injuries to those who volunteer to

helpwith these events.
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Therefore, the Court should find that the Church is not liable for Hemie's "freak
accident," and resulting injury because the Church did not have any duty to prevent his injury
because it was both unforeseeable and did not impose an unreasonable risk of harm.
B.

The Church is not Liable for Henrie's Injury Because Henrie_ Cannot
·Adduce Admissible Evidence to Support his Proximate Cause Elements of
his Claims.

Henrie alleges that the Church negligently breached its duty of care to him by
"supplying [him] with an oversized and dangerous article of clothing... [and] making it
mandatory that [he] wear the oversized and dangerous article of clothing to participate in the
clean-up." See plaintif:Ps Complain~ Compl. ,r 22.2
To prevail on a theory of negligence, Henrie must not only show the existence of
a duty and a breach, but also prove that that there is "a causal connection between the
defendant's conduct and the resulting injury." Black Canyon Racquetball Club, Inc. v. Idaho

First Nat'!Bank, N.A., 119 Idaho 171, 175-76, 804 P .2d 900, 904-05 (1991). "[A]n event is the
cause in fact of a succeeding event only if the succeeding event would not have occurred "but
for" the prior event. .. " Doe v. Sisters ofHoly Cross, 895 P.2d 1229, 1233 (Idaho App. 1995);

State v. Lampien, 223 P.3d 750, 757 (Idaho 2009) ("Idaho courts apply the ..but for" test in
circumstances where there is only one actual cause or where two or more possible causes were
not acting concurrently.") (citing Le'Gall v. Lewis County, 129 Idaho.182, 187,923 P.2d 427,
432 (1996)).

Here, the Church did not cause Henrie's injuries, as a matter of law, because there
is no admissible evidence to support Henrie's theory of causation. Lambert v. Hasson, 121 Idaho
Plaintiff also alleges that the Church breached its d:uty of care to him by failing to adequately
nominat~, train and. supervise any and all of the clean-up organizers and volunteers, including those who
spoke with and directed Plaintiff. Compl. ,r 23. However, Henrie has not provided any evidence or
argument to show how that any such training or supervision could have prevented his accident.
2
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133, 137, 823 P.2d 167, 171 (Idaho App. 1991) ("Proximate cause is generally an issue for the
jury. unless the proof is so clear that reasonable minds cannot draw different conclusions or

where all reasonable minds would construe the facts and circumstances one way.") (citing

Schaefer v. Elswood Trailer Sales, 95 Idaho 654,656,516 P.2d 1168, 1170 (1973); Leliefeldv.

Johnson, 104 Idaho 357, 370, 659 P.2d 111, 124 (1983)). Henrie maintains that he would not
have worn the smock, "but for" the fact that the Church forced him to wear it. See Henrie Dep.
79:12, 96:22. This allegation is essential to Henrie's theory of causation. ·Compl. fl 10, 22.
However, Henrie cannot adduce any admissible evidence that the Church forced
him to wear the smock. Henrie relies on two conversations to support his claim: (l) the Bishop

ordered him to go, and (2) the unknown adult who issued the. smock allegedly "ordered" him to
wear it. Setting aside the first conversation with the Bishop and assuming Henrie actually
believed he had to attend the event, based upon his subjective perceptions of the Bishop's
request, the second conversation with the phantom issuer of the smock is rank hearsay. See,
Defendant's Motion in Limine (submitted concurrently with this Motion, and incorporated
herein).
Therefore, for this second. separate and independent reason, the Court should
dismiss the case because Henrie cannot establish causation with admissible evidence.
V.

. CONCLUSION

Based upon all of the preceding arguments and authorities, this Court should
dismiss plaintiff's complaint in its entirety, because there was no duty and no admissible
evidence to establish causation.
DATED this .lft.._ day of December, 2015.
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BradliWilliams -Of the Firm
Attorneys for Defendant
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I HEREBY- CERTIFY that on this ft#\ day of December, 2015, I caused a true
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT to be served by the method indicated below, and addressed to the
following:

Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205·4229
Facsimile (208} 235· 1182
Attorney for Plaintiff
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Telephone (208) 522-6700
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
- Case No. 2014-2871-0C
Plaintiff,

vs_.
THE CORPORATION OF THE PRESIDENT
OF TI!E CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

AFFIDAVIT OF BRADLEY J.
WILLIAMS IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

Defendant.

STATE-OF IDAHO )
) ss.

County of Ada

)

BRADLEY J, WILLIAMS, having been duly sworn upon oath, deposes and
states as follows:
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1.

I am over eighteen years of age and I am counsel of record for The

Corporation of the President of the Church of Jesus Christ of Latter-day Saints, and, as such I am
in a position to know of the truthfulness of the matters contained in this affidavit.

2.

Attached hereto as Exhibit A is a true and correct copy of deposition of

Plaintiff Bryan N. Henrie taken on October 19, 2015, in the above· captioned matter.
3.

Attached hereto as Exhibit B is a true and correct copy of the

memorandum decision authored by Judge Joel E. Tingey of the Seventh Judicial District·ofthe
State of Idaho, in and for the County of Bonneville, issued on June 16, 2015, offering similar
reasoning and case law in support of a summary judgment in favor of the Defendant in this case.
4.

Attached hereto as Exhibit C are true and correct copies of photographs

that depict an exemplar "smock," that have been produced to the plaintiff during discovery.
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Further your affiant sayeth naught.

DATED this

J6~J;;_~ of December, 2015.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~

•

B r ~J.Williams - Of the Finn
Attorneys for Defendant

SUBSCRIBED AND SWORN to before me this KL._"'7Iay of December, 2015.

NOTARY PUBLIC FOR IDAHO
Residingat Idaho E&,u5. tA
My Commission Expires {, ft /;;,tJ.:J I
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I HEREBY CERTIFY that on this
of December; 2015, I caused a true
and correct copy of the foregoing AFFIDAVIT OF BRADLEY J. WILLIAMS IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT to be served by the method indicated below,
and addressed to the following:
Reed W. Larsen
Cooper & Larsen

151 North 3rd Ave., 2nd Floor
P.O. Box4229

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile

Pocatello, ID 83205-4229
Facsimile (208) 235-1182
Attorneyfor Plaintiff

Bi~ Williams
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HENRIE vs.
BRYAN N. HENRIE
CORP. OF THE PRES. OF THE CHURCH OF JESUS CHRl,....--S_T_O_F_LD_S___________O_c_to_be~ 19, 2015
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positions as the bishop or in the bishopric?
A. No. I have not been in the bishopric.
Q. But, typically, in the wards I've been
in, if somebody moves or something ot needs some
physical help, it's not uncommon to go to the elders
quorum because that's where your men are that are 20,
30, 40 and physically able and fit, as opposed to the
women or the high priests. Has that been true, in
your experience, as well?
A. In my - in the Paradise Ward, whenever
there was a move-in or somebody moving and they asked
the ward for help, the bishop would take it on -~
well, he would take it on a case:.by-case basis, but I
think maybe, at least for Bishop Zundel, I think his
default was the elders quotum because he knew that
me, personaUy -- he knew I was more able-bodied.
And I think that at the time the high priest group
leader was -- he was like a - he was like an older
guy and I think that he also had medical issues. So,
.yeah. So we in that particular set of circumstances
were more likely to be efficacious out on the
hillside there.
Q. So did you take, like, a list, a sign-up
sheet, to the elders quorum and pass it down and have
everybody sign up w~o could help?
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and, you know, it's not like I was going to go on the
sheet later and say, all right, you signed up and you
didn't show up, you're off the team. So I don't
really recall either way.
Q. Same with high priests, same question.
You went around and attempted to enlist members of
the high priest quorum, but nobody was willing to
help?
A. We had people who were willing, but not
able.
Q. Not able physically?
A. Yeah. So we had a bunch of_people who
were either unwilling or unable. I do believe there
was a good number of people who would have helped,
bad they been -- had they felt somewhat able-bodied.
But, I mean, we're talking like some of these guys
were old. And by "old" I mean, like, older, like
senior citizens. And at that point I don't think
that you necessarily want to get involved in
something that involves, you know Q. Would you say there were no members in
the high priest group that, from your knowledge, were
physically able of performing the tasks that were
going to be required, or -A. I don't know.
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A. lfl did have a list, it's not one of
those lists that survived and made it into the annals
of history. Jvlore likely -- 111ore likely than not it
was a who's going to be there. We need you all to
come out. And we bad people volunteer by raising
their hand or saying me. And the only person who
would commit was Mr. Waite, out of all the people in
the ward.
Q. The churches I've been in in Idaho Falls
- and we've moved three times and growing up usually there's a clipboard and a sheet. I don't
know if that's just a ward specific thing or ,vas that
a practice they used at your ward at that time or you
just don't recall?
A. I don't know. In the-· yeah, I don't
know.
Q. But you don't specifically have an
htdependent memory of ta'king a signup sheet to the
elders quorum and passing it down to have everybody
sign or, in your case. not sign?
A. It could have been a she;et, but it also
could have been by sbow of hands. l don't -- I don't
remember specifically because it didn't really stand
out as a-· I mean, whether it was written or oral,
it meant the same to me. A man's words i.<; his bond
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Q. -- would ·you go that far?
A. I think a lot of them just didn't want
to mess with it. Like, they basically had the same
attitude about it that I probably did, you know. I
wanted to help people, but I didn't necessarily have
that Saturday free and I had to cancel plans and they
probably - because it was kind of a -- it was kind
ofaJi out-of-nowhere thing. Because the fire
happened and they waited for some --1 think it was
like three weeks and nothing, nothing, nothing. Aud
then all ofa sudden out of nowhere, boom, we're
going to do it this next Saturday. And so I think
thata lot of people were kind of put off by that,
but I don't know. I can't speak for everybody. But
tl1!1.t's tl1e feeling I got by a lot of people who I
think otherwise might have coine.
Q. Okay. And l'rn guessing in the elders
quorum and the active people, on any given Sunday,
you said six, eight, ten people. Of those - I'm.
assuming all of those were physically able to do what
was going to be done, but they just, for whatever
reasGns, weren't willing to or had conflicts, you
don't know?
A. Well, I have no idea. I didn't ask. I
didn't ask them why they couldn't come. I j11st asked

T&T Reporting, LLC
208.529.5491
208,529.5496 FAX

(14) Pages 53 - 56

ttreporting.com

80 of 297

HENRIE vs.
CORP. OF THE PRES. OF THE CHURCH OF JESUS CHRIST OF LDS

BRYAN N. HENRIE
October 19, 2015

Piige57
l
2

3
4

5
6
7

8
9

10
11
12
13
14
15
16
17
18

19
20
21

22
23
24
2s

who's going to come~ fve been put in charge of
this. 1 need you guys to help, but I'm not going to
make assignments because -1 mean, because in my
heart of hearts I knew there were going to be a
couple of people there to help out. And ifl had to
stay a little longer, if there was a dearth of
people, I could put in more hours. I didn't want to
force any of these guys to do it, like I felt I was
kind ofput on the spot where I had to do it And I
wasn't at all bugged by Bishop Zundel. I wasn't
bugge-d by any of the leaders who set it up. I
wasn't, like. bugged by the prospect of going other
than -- I guess the timing was pretty short.
Q. Yes.
A. The timing in terms of, like, tbe
turnaround, like. hey, we're doing it this next
Saturday. But, no, there were ·- there was one guy
who was not able-bodied because he's got some
handicaps, some like -you know, some mental
handicaps and physical handicaps.
Q. Did you go and were you disappointed at
the low turnout from your ward then, just you and
Mr. Ward, I guess?
A Not really disappointed. Just -- you
know.just kind ofsaid it is what it is.
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Q. Okay.
A. I'm not saying •• it was a good •• we
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3 enjoyed the ward. It just - it did11't really seem
4 to have that -- there's nothing wrong with it, you
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Q. Okay. So you signed up and then, as it
turns out~ there were maybe five hundred people
there, so there were plenty of people, So even
tho11gh your ward didn't have a strong showing, it
wasA. 1 don't know. I don't know as •• you ·
used the word ''plenty." In terms of that, I don't
know if that was plenty for what was going on because
it was a large swath of land that was burned. So,
you know, in my mind, 1 was told we need evezy single
person that can go out there and I was to!d I needed
to go out there, so I figured-· you know. I figured
they needed at least me. And, you know, ifwe could
have gotten more guys, it would have been good. But,
you know, you take what you can.
Q. So from your point of view, this was a
voluntary thing that you were doing to help the
community as opposed to an obligatory thing you were
required to do as part of your church calling?
MR. LARSEN: Object to the form of the
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Q. It ls what it. is?
A. You get as many as you can out a11d if
somebody wants to -- if soinebody wants to reap the
benefit of having helped other people out, you know,
tben so be it.
Q. Yeah, You didn't talk to anybody though
and try and put some pressure on them or twist some
arms in a gentle way on the elders?
A. Sure. I probably did. I mean, you
know, but you can only go so far before you go over
the line and become offensive. I think that it's
good to be a zealous advocate of helping other people
out, but it gets to the point where you're· doing more
harm than good by twisting, so you can only twist so
far.
Q. I see. Was Bishop Zundel disappointed
at the low turnout or signup, or-·
A. I never -Q. -· did you tell him?
A. He asked me after the fact and I said
just me and Russ went out, and he looked a little
like, oh, that's too bad. But, I mean, he wasn't
distraught by it because I think it was kind of
accepted that our ward was a little Jess of a
go-getter ward.
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question.
Q. BYMR. WILLIAMS: I don't know if you
3 were in depos or trials and you remember what he's
4 doing, making a record. So if you understand the
5 question, you can answer. Bot if not, I'll rephrase

1

2

6
7

it.

8

fo1-gottcn the exact pbi:asing of your question. Can
you please repeat it.

9

A. Now that you've said that, I've kind of

Q. Was it a voluntary thing, you going out
11 and helping with the Helping Hands, front your
12 perspective, or was it something your bishop •• you
13 were required to do, you had to do?
14
A. Well, I mean, I'd be remiss ifI did11't
15 say that I bad some, you know, like good intentions
l 6 in terms oflike wanting to help the community out. .
17 But, you know, if we're being honest, 1 felt
18 compelled because my bishop came to me and said
19 you're in charge of this, go out and do it and get
20 guys to come with you.
21
So, I mean, especially being the elders
22 quorum president and having that calling and
23 assignment and having -- you know, having sustained
24 my bishop and my stake-presidency and my other church
25 leaders, both local and international, you know, the ·
10
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general authorities, you know. I said, well, this is
about as compulsory as it comes in tenns of church
.service. And, you know, [ don't know that I would
have gotten fired as th.e elders quorum president had
I not done it because-· I don't know. I don't know.
But it was compulsory, as far as I was concerned.
Q, And it was an inner fe&ling you had that
yo11 wanted to do kind of the right tbing, I guess,
and magnify your calling maybe and be a leader as
opposed to an external order from the bishop, you
will go; is that a. fair characterization?
A. No. That's not fair. It was iltl
external order from the bishop.
Q, Order?
A. Yeah. There was an external Qrder from

16

the bishop.
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Q. Okay.
A. It wa$ also - I mean. I don't -- I
19 don't know that - I don't know that I can adequately
20 explain it other than just by saying that you have
21 this eicternal otder to do something and there are
22 certain things that you're ordered to do that are
23 repugnant to you, and there are other things that
24 you're ordered to do that you're like, okay, that's a
25 good thing. And in this case the two lined up. 1
l7'

19
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exact words, but l can tell you to the best ofmy
recollection that he said, President Henrie -·
because he called me President Henrie when he was
talking to me about church things. Re probably also
called me President Henrie - no. He nsually called
me Bryan when we were just attorneys.
B\lt when he was the bishop, be came up
to me and said, President Henrie, I need you to go to
the cleanup and participate and bring as many of the
male members of the ward as you can muster. And I
don't remember anything other than probably asking
him, yoll know. how do I go about it. And he said
just go and figure out who can go with you. And I
said, okay. I will try to get as many people t-0 go
with me as possible.
Q. Okay, Would you agree that- in my
experience, and I 1m a member too and I've had
callings and my Ylife bas had multiple ones. And it
seems Uke each time the bishop will come and ask me
and my wife if, you know, it's okay, would you do
this calling. And you c1m say yes or no. Most of
the times we say yes ·when they-- but it is something
I've been given an option in terms of eallings.. Has
that been y011r experience as well, that in terms of a
csllin~ It's something you have an option, you can
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was ordered to do it and I said, you know what,
that's not a bad thing to do, helping people out. So
I was happy that it was -- you know. And J don't -I really--you know, 1 don't think that I'd ever be
ordered something absolutely repugnant from my church
leaders, but-·
Q. Right.
A. -- you know -·
Q. It wasn'tfun.
A. But this was an instance in which l was
ordered to do something and l did comply.
Q. Okay. And so 1 can tell from talking to
you., you're obviously very bright, went to law
school, practiced law, good writer. Language, you're
extremely articulate. Vocabulary is good. Now,just
let's be predse. So when you say nordered," yoll're
saying Bishop Zundel did give you an e.Ypress order to
go and participate?
A. Yes.
Q. Okay. What were the ,vords? To the best
of your recollection, what were his exact words?
A. Well, do you want to t11e best of my
recollection or his exactw~s?
Q. The best of your recollection.
A. Okay. Because I can't tell you his
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say ye$ or no, or not?
A. Well,yesandno. Yesandno. Youcan
say no to a calling. You can. You can also say no
to something your boss at work tells you to do. You
can say something -yo11 can say no to the commands
ofa police officer. but there will be repercwJ.sions
andQ. Righ.t.
A. - consequences. And l don't know that
they'll manifest themselves directly in temis of,
hey, Bryan, will you be the teacher for the Sunbeams.
And I say.-no, and they say, okay, there's the door,
you're out of the church; you're excommunicated.
That's not going to happen.
Q. Right.
A. But tl1ere wiJI be repercussions in tenns
of, l believe-· I don't know for sure, but I believe
it goes on your record that you've turned down a
calling and that kind of stuff follows you for the
remainder of your time in the church, I believe, but
I don't know, honestly. And 1 was taught always as a
deacon, as a teacher, as a priest, as an elder, I
probably will as a high priest, if I ever make it l was taught in primary. I was taught in nursery
that when somebody ex.tends you a calling -when your
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you have to sign in or something?
A. Yes,wedid.

1
2

Q. So was this in the parking lot at

3

Century High School?
A. That's right.
Q. 500 people, so that, I thjnk, was your
desc:ription of how many people were there that day.
But when you got there to sign up, hol\' many people
were in lines, or whatever, to sign up? Do you
remember?
A Like I said, I mean, it was -- it was -it was •• l'd say it was 500 or more. But in terms
of people being in the lines, all I know is that we
were told to .be there at a speoific time and we got
there and it was already ·- there was already-there were already people there. And so they must
have gotten ajump on it. But we got ina line and
after about ten minutes of standing in line. we
realized that it was the line to get into crews or to
-- it was some line that we weren't supposed to get
in to begin with.
Somebody then directed us to the first
line because, you know, it was just a bunch of
people. There weren't signs or anything. It was
just a mass ofpeopJe.

4

BRYAN N. HENRIE
October 19, 2015
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Q. Okay. Then what did you do? You get up
there and you sign -- did you sign a sheet that -A. Yep.
Q. -- had your name on it or something?
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A. I think - I think that probably what I
5
6 did -- because I -- and this isn't speculation,
7

I

necessarily, but I don't remember exactly what I
wrote. But I think what I wrote was my name and the
unit I came from, like what ward 1 was from and
probably some, like, emergency contact infOl"mation,
but I don't know for sure.
Q. Okay. Do you ·remember, was there
somebody there with the sheet giving you directions
on where to go, lVhat to do?
A. Yeah. There were people there. There
were -- I think that they were ·- if I remember
correctly, they were sisters, like, women. And they
were telling us - but I'm not sure. l can't really
remember.
Q. Do you reeall what-- you don't know who
they were, r guess? You didn't know them A. I didn't know thelll personally.
Q. -- personally?
. A. Whoever tJJey were, I did not know them
personally.
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Q. Oh,okay.

A. So we found the line we were supposed to
get into to sign up and we got in it and we signed
up, and that's what happened. We signed up.
Q. Was there one long line or multiple
lines leading up to the sign?
A. I can't remember. There must have - I
don't know. I don't know. I'm sorry.
Q. What were there, like tables out in the
parking lot?
A. There were tables.
Q. These white tables you see so often that
are-A. I don't know the color of!he tables,
but there were tables out.
Q. You don't remember if there were, like,
two, three, four sign up spots or just one? You don't
recall?
A. There should have been more than one,
but if there was more than one or not, I don't know.
All I know is that I went to the one that pertained
to where I was and I got to there.
Q. Diel you have. to wait in line a long
time?
A. It wasn't that long.
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Q. Co11ld you describe them? Do you have a
recolleetion if they were, you know, in their
forties. fifties?
A. No idea.
Q. You just don't have a -A. All I know is that it was an adult.
That's all I know.
Q. Okay.

A. Because I would 11ave remembered if it
was a child-

Q. Yeah.
A. -- or a teenager.
Q. Was itA. But it was an adult.
Q. An adult female?

A. It could have been. For some reason I
tend to remember it was a female, but if somebody
said it was a male, I wouldn't be shocked because I
can't~- I really can't remember for sure.
Q. Not somebody from yoqr ward?
A. No. It wasn't anybody from my ward.
Q. Okay; And then you just had to sign
your name and your ward, to the best of your
recollection, or did you have to sign any forms, any
kind ohvaivers, releases, anything like that?

oftice@ttreporting.eom
T&T Reporting, LLC
208529.5491
ttreporting.com
208.S295496 FAX

(20) Pages 77 - 80

83 of 297

\
'·

l

\
1,

lilJU4

HENRIE11So
Page 81
A. l don't remember any fonns or reJeases.
But, again, I -- to the best of my recollection it
was my name and my -- my ward name and [ think. that
there was.emergency contact, just 1ike my wife and
her telephone nuinber.
6
Q. Okay. Then at some point '"ere you -7 they were handing out vests, Is that the word you
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used to describe it?
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A. I used the word smock, but only because

10 l d<m't know what they're called.
11
Q. Okay.
A. Yellow things.
12
13
Q. Were they handing these out at a table
14 .or whatever?
15
A. They were handing them out at a table.
16 I don't know if it was right where I signed up or if
17 they then directed me over to another table. But in
l.8 my mind., since that event. since it's been a few
19 years back, I've conflated 1t all in my mind to where
20 basically it all just happened all at the same place,
21 but it could have been two sepanite tables.
22
Q. And do you have a recollection - were
23 you handed one or did you pick oue up off a table or
24 a box?
A. I was handed one.
25
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Q. Okay. And then did she say anything
about it? Did she -A. Whoever it was-- I 1-emember getting it.
It was handed to me and l remember saying !his is
really big. And they said, well, it's all we've got
left. because, apparently, they'd been picked
clean - well. not -- I don't know how clean because,
you know, I can't vouch for how many were left. But
at that point they said this i& all we've got left.
Q. Okay. And it lookoo big to you, too big
for you, is that what you1re saying?
A. It looked really big. And, I mean, I
don't know what their - what their SNindard was,
but, I mean, to me it seemed -· it could have been a
lot tighter fit -- like, a lot tighter fitting.
Q. So did you put tt on?
A. Yeah. I tried it on.
Q. An.d you asked for a smaller si2.e, but

you were told there's none left; is that the phrase?
A. I tend to think that it was "this is all

we've got left.

0

Q.

Are you fuzzy on that? .ls that the gist
23 · ofitor24
A. The gist ofit is that they didn't have

25 a smllller size attd that's all that was left.
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Q. Okay.

And did you see the person you

handed it, was that th1: same person you talked to
when you signed np or was it -A. It could have been. But, like I said,

in terms of. like, faces, I saw so many faces that
6 day that it could have been a different pexson.
7
8
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Q. Okay.
A. You eould have swapped- because. [
mean, there were a lot -- th.ere were people milling
arou11d.
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Q. But that's all that was left. So I
infer from that that thtre ,vere other sizes smaller sizes-previously, but they'd ran out; is that

4
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what--

8

said, yes.

~

10

Q. Lots.

11

A. And with me with my ~- yeah, there was a

12

A. That's wha., l was led to believe.
Q. By what she said?
A. By what the person who. handed it to me
Q. And your bes,t memory'~ that she suid

there's llotbiug Jef~ this is all that's left?
A. And, again, you-· 1 don't think it's
important at ll_U. l don't know. But I'm not sure
that - at tbis point that it was a she anymore. But
it could have been, like l said. But they said that
that's all we have left And so I, based on what
that person said, understood that there were smaller
sizes available at some point ru1d that they weren't
anymore. Whether or not that's. the case, whether
they were -- you know, there was only one size ever,

13 considerable amount of people there. And when you ~13
14 and when you take into acc01mt the fact that most
14
15 people are confused in crowds and you add in my ••
15
16 yo11 know, like I just have a hard time hearing in big
lti
17 groups sometimes. Bur I think it was that •• it
17
18 could have been the same person.
18
19'
19
Q. Okay. And did you see - did they have,
20 like, a table or a box. with these smocks in them or
20 I don't know. But that's all that they said. Tbey
21. do you just remember being handed 011e'l What's your 21 said this is all we have left. This size is all we
22 memory?
22 have left.
23
A. l think I was handed one because I kind
Q. And just looking at it, you could see it
23
24 of remember the exchange that took place at that
24 looked like it wiu too big for you?
25 point.
A. It did look very -- yeah. 1t looked loo
25
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into the track to go out to the site.
Q. Right.
A. But whether or not right in front of the
person [ put it on or held Jt up to my body, I don't
remember. I think -1 don't remember. But either
way, I came to the conclusion that it was too big.
Q. Sure. Did you look and see if there was
a size, a tag on it that said what sh;e it was?
A. No. Because when I said do you have
anything smaller, they said this is all we've got
left. So extra large, large, small, medium, it's all
the same at that point because it's all they had

left.
Q. And 1vas there any discussion about
whether you bad to wear it or should wear it or -A. Yes, there was.
Q. What was that discussion?
A. I was told that I had to wear it to
participate in the cleanup. It was required.
Q. By this lady handing this out?
A. No -· well, I don't -- I don't know. 1
don't know who came up with it, but they said that
it's required that they -· that they had been -well, I don't know that they said that to everybody
else, but they said that we are telling people that
if -- excuse me. Let me -- if you want to
participate, you have to wear it. Just like l said
just now, if you want to participate, you have to
wear the -- they didn't use the word "smock" probably
because thats something that l said. Whatever the
garment is called, the yellow Mormon LDS Helping
Hands thing -·
Q. We'll just say smock,
A. -- you have to wear it. Okay. Smook..
Q. We'lljnst say smock. But I'm talking
about the convenatlon you had with this lady whose
uame you don't recall -

A. Again, l don't know if ifs a lady. You
keep saying that, but -3
Q. No, I understand you don't r-ecalJ, but

just to make this easy A. Okay.
Q. - the person who may have been a
7 female, she's the onewbo told you that it's required
a that you don the vest 9
A. That's correct. She told me that.
10
Q. - Blllock? Did you have a concern about
11 it being too l11rge at that time?
4

5
6

12
A. Well, yeah. l said it's pretty big. I
13 would like a smaller one so it fits better. And
14 that's-· and then that's when they repeated it's all
15 we've got. So I said all right. Because, you know,
16 to participate, you have to wear it.
17
Q. Okay• .Andwhatwasyourconcern? Was
18 it that it's teo Jarge. Were you concerned that it
19 was - what was your concern?
20
A. Well, I don't know that there was a
21 specific concern that was running through my mind at
22 the time. I just said to myself: This is really
23 big. It seems kind of silly that you'd wear
24 something that rnakes you look like a complete idiot
25 in front of •• you know, if I'm on the Church News,
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heaven forbid, l'm going to look like an idiot. And
ifI'm on TV, same thing.
I just - you know, I don't know. I
guess I've just gotten to lbe point in my life where
I like things that kind of fit the way they should.
I've always kind ofliked t11e more athletic-fit
shirts, anyway, because I kind oflike -- I inean,
it's not like I like to wear tight-fitting clothing,
but I like to wear stuff that fits. It shows that
l'm not - yeah. I don't like moo-moos. Not that
there's anything wrong with that. I just don't like
them for me.
Q, Yeah. So you didn't want to look like a
dork, especlaJly if it was going t& be on TV or
something. l can understand that.
A. Well, I Olean, you know, public -- I
don't know that I was, like, tl1inking public µnage
like --you know, because I'm not planning on nmning
for office. I wa1 mostly just 1hinking this is very
grotesquely large.
Q, Yeah. That's like m)' son who went on -just went on his mission. I had to get him some
suits. I tried to give him a couple of my old ones,
but he wasn't quite as Jarge as me and they didn't
fit wen. So thanks anyway, Dad. Had to get the new
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down to the gro1md.
3
Q. Did yoir put it on at this time attbe -4 while this lady handed it to you, did yoir put it on
5 right there?
6
A. I think I put it on. And ifl didn't
7 put it on, at least I held it tlp to myself and saw,
8 eyeballing, that it was too big.
·
9
Q. You're not sure. You don't have an
10 independent recollection of putting it on or not, but
11 you either put it on or you could tell from holding
12 it up that it was too big?
l.3
A 1know I had it on by the time 1 got
2
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suits. So you like things to fit, right?

24

A. Yes. I think everybody does, more or
less.
Q. And your concerns were, I guess,
stylistic, aesthetic, appearance-related eoncerns
about the size; is that fair?
A. I mean, it's -- I mean, I've batl
discussions since then .. since then with
Mr. McConkie over here.
Q. Yes.
A. And I don't remember at what point it
became -- it might have been a concern at that time ·
that it was big because, you know. like, heaven
forbid 1 •• you know, I don't know. I - I knew that
1 wasn't going to be using a chain saw, so I wasn't
concerned that it was going to be. But, you know, l
guess there's always the underlying safety concern,
but l don't know -- I don't know for sure that that
was -- and it could have been 100 different things,
but I don't know. I guess all in au I knew it was
just too big. Whatever the reason, it was just -and it was like -- it wasn't just a little too big.
lt was way too big. But not so much !hough that it
was foiling off of my body, but it was draping off of

25

me.
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if I had to - ifl had to commit to one reeollection

of exactly what my concerns were for it befog too
big, I would say it was -- it was just too big and
that could -- I mean, that could lead to -- I don't
know -- l don't know !'hat I had a specific fear of
getting pulled into a wood chipper because [ didn't
think wood chippers were going to be out there, but I
did - I do know and I did know at the time that
wearing something that's too large •• a garment
that's too large for you is not smart when yo11're
wodcing in industrial-type settings.
Like when 1 work in-· like when 1 used
to work in my dad's wood shop, you know, I cOll}dn't
wear anything that was loose at all. You take off
your tie when you come back from -- you know, if you
have a tie on, you take that off. You don't wear
any, you kn<J\¥, jewelry. You don't keep your hair
long. And so I'm sure that that was a concern of
mine at the time.
Q. You said a moment ago that looking back
on this. you're not sure how much you have an
independent recollection of at the time versus what
you've thought abou4 learned and discussed since,
including settlement conversatfoils with Mr. McConkie
and you've tended to conflate the two. So do you
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Q. Yeah. But 1 think you said your primary
concern was Just the appearance of it more than any
specific safety concern from wbat you've said just a
moment ago. b that not a fair characterization of
what you said? And we can have her read that back
if·A. Well, 1didn't say that that was my
primary concel'I!. That was just a coneem of mine
that first came up and we talked about that and t:hen
you did11't ask me any more questions about it.
Q. So now are you saying you also had a
concern that lt was not going to be safe at the time
they handed it out, that was a specific concern that
7ou now have an independent recollection of; is that
your testimony?
MR, LARSEN: Object to the form. Compound.
THE WITNESS: Well, again-· again, l was-·
when I was talking with Mr. McConkie and -Q. BY MR. WILLIAMS? After the demand
letter andA. After all of that -Q. Right.
A. -- and with Brandon here, there was a
lot of~- at some time heated back and forth about
exactly what I said at exactly what moment. And I -
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understand what l mean when I ask you do you have an
independent recollection as you sit here today of
what you thought at the time you were standing in
that line visiting with the lady? Do you have an
independent memory of that conversation?
A. My only independent - yes.
Q. Okay. And do yon have independent
mem.ory as you sit here today that at that time yon
had a safety concern, whether or not it was specific,
just a general safety concern that this is too large
and I'm going to be in danger if l wea.r this smock?
A. My only independent memory that I can
say for absolutely certain that I had was that I knew
that it was way too big and I didn't have any ·there was no -- J can't remember if it was -- l can't
remember why at tlie time that was such a big concern
to me, hut I did know, wow, this is way too big. And
that's as far as I can remember because as far as
whether it was not stylish, I mean, which I'm certain
wasn't my pdmary concem, but if it wasn't stylish
or it looked stupid, which is probably -- which was
probably a concern, knowing me, or safety, which was
probably a concern, knowing me, I don't know for
certain. All I know independently right now as of
this moment is that I knew it was way too large and
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that's all I can remember for certain, for certain
that was coming from that memory.
Q. Okay. Did you express any concern to
the lady .handing it out to you that it was too Jarge?
A. Yes.
Q. And did you express any concern
specifically that you felt it was dangerous because
it was too large, that it would put you in danger or
at risk for some kind of physical injury or harm?
A. I don't remember specifically saying
this could end up leading to ha1m, no.
Q. Do you remember whether you thought-~
that thought crossed your mind at the time you were
talking to her?
A. I can't remember whether that crossed my
mind specifically. J bet it did, but I don't know
for sure.
Q. Ifit hadt wouldn't it be likely that
you would have mentioned to her that, ma'am, I think
th.is might put me at risk for physieal injury or
harm, given the size? Isn't it Hkely ]MU would have
said that if that thought had crossed your mind?
A. Well, you're asking 1ne what I remembered
and now you're asking me what was likely. and they're
n:vo different things we're talking about here. I did
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A. I answered that one and I said, no, I
don't remember saying those words.
Q. All right. Okay. And then if you did
have ·a concern of safety, would you not have
expressed that to her and told her, ma'am, I don't
feel comfortable wearing this beca11se I think it
could put me at dsk of physical injury?
A. Well, ifl did have a concern about
safety, then, no, not necessarily would I have said
that because she had already expressed that she -that that's all they had. So there really wasn't any
other alternative, according to them.
Q. So assuming there were no other sizes,
ifyo11 actually believed there was a danger to you of
physical injury from wearing too large of a smock,
shouldn't you have expressed that concern to her?
MR. LARSEN: Objection. Asked and answered.
Q. BY MR. WILLIAMS: Shouldn't you have
expressed that concern to her?
MR. LARSEN: Same objection.
THE WITNESS: I --

Q, BY MR. WILLIAMS: Simple question, Yes
23 orno?
24
A. Well, can you repeat it. Sorry.
25
Q. If you actually had a real and genuine
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ask her for a smaller one and 1 don't remember if it
was because of safety concems or what. But she
immediately -· a11d I say "she'' because that's the
gender we've accepted here because l don't remember
if it was a guy or a girl, but every time I say she,
I'm just following your lead on that. But she -· she
expressed to me that that's all they had left.
I asked for a different size. Whether
it was 1notivated by wanting to save my butt or look
good for the TV cameras or whatever, I don't
remember. Although, I'm sure it's not for TV cameras
because I really couldn't care Jess about those
specific other than, you know, I think - I .think l think that when I -- well, I know that when I
expressed a concern about the size of it, she said
it's all we've got Jeft.
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A. That's all I can remember specifically.
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Right.

17

And I don't think you answered my

specific question.
A. Okay.
Q. And thatis did you say to hert this is
unsaf~ I don't want to wear this because I think
it's going to be unsafe for me and I might injure
myself? Did you say anything of the kind?

BRYAN N. HENRIE
October 19, 2015

24

25

belief that the large size would increase some risk
for personal injury, shouldn't you have said that1
mentioned that to her?
A. Well, given the circumstances, no.
Because she bad already said they're required for the
project, they're required for working up there and
this is all we've got, so I was stuck. I was at the
front of the line and there are people behind me and
they said this is all you've got and if you - you
know, this is all we've got and if you're going to
work on the project, you've got to wear it.
. So, I mean, I was stuck. I didn't - I
mean - so, I mean, I guess in an ideal circumstance,
everything - you know, with plenty of other smocks
available, 1 would have said, yeah, I've got a safety
concern, give me another one, but I had already
expres.'ied my concern that it was too big and she said
tllis is all we've got and that you need it to work on
the project. and so I gues.,; I just said all right.
This·is what I've got. I'm just going to have to
work with it I can see your point, but I just - l
was stuck. I felt stuck.
Q. Would you agree~- wouldn't it be fair
to say that the church would not want you to do
something or provide you equipment or clothing that
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A. Me, no. But I wasn't asked to do any of
that stuff. l was just asked to get as many as l
'
cou1d muster to go out.
Q, And isn't jt fair to say the church of
which you•re a member and have been your whole lffe
would not knowingly, either at the top levels from
the prophet on down to the bishop, ask you or anyone
else to do something that they reasonably believe
would .subject you to risk of personal injury or harm?
MR, LARSEN: Object to the form of the
question. Calls for speculation.
THE WITNESS: Could you repeat the question
because it was long.
Q. BY MR. WILLIAMS: Nobody at the church,
from the top down to the bishop, would ask you to do
something if they reasonably believed they were
subjecting you to the po:ssibllity of physical injury
orhatm?
A. False. Because - I said false because
I think lhat there was a rea.'lonable exposure to harm
of every single person who was up there. So. yeah, I
think they would expose us to that. Again, not
trying to - not trying to hurt us, but understanding
that that's a po&&ibility. So -- a.11d I think it was
a very reasonable possibility that somebody would be
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MR. LARSEN: No. I'm still objecting, Brad.
to the fonn of your question.
MR. WILLIAMS; Well, what is it about the
fonn. Reed, that you object to?
MR. LARSEN: Because you're assuming now that
the doty for the smock is being placed on the
plaintiff, as opposed to the defendant that handed
them out. So the form of the question ends up being
an improper hypothetical, imprope. legal conclusion.
Q. BY MR. WILLIAMS; Can yon underst,md the

11 question?
A. l did, I think. But I would need it
12
13 repeated, given the intervening discussion.
Q. Hypothetically, if the church was having
14
15 U-year-old boys operate a chain saw, something
16 obviously dangerous or hazardous, would you step in
17 there and say, bey, I don't think this is safe, these
18 are dangernus, I'm not going to have these kids using
19 these chain saws?
MR. LARSEN: And I'm going to object to the
20

form of that as an improper hypotbeticat
THE WITNESS: Can I answer?
MR. LARSEN: You can answer.
23
24
THE WITNESS: l would feel -- I would -- I
25 can't say that I would feel obligated, necessarily,
21
22
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banned. So, yeah, 1 think it's false.
Q. I'm not saying there's a possibility of
somebody getting injured in that entire project. I'm
saying with respect to this smock, do you believe the
church knew there was a reasonable likelihood by
handing out smocks that were too large for some
people that they would be - a substantia1 or even
.reasonable like1ibood, the risk of physical injury or
harm?
A.. You know, r can't -- I can't say after
speaking with them. Especially, r can't say because
those -MR. LARSEN: And I'm going to object to the
fonn of that question as well.
Q. BY MR. WILLIAMS: You ca11'tsay?
A. l can't say. I can't say.
Q. If you feJt in your own mind there was a
risk of injury to yourself from wearing a vest-smock that was too large or others, would you not
feel an obUgation to warn them so that you and
others were not injured?
MR. LARSEN: Object to the form of the
question.
Q. BY MR, WILLIAMS: Do you not understand
my question?
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but 1 would defmitely step in and say -- in that
hypothetical situation I'd definitely step in and say
I don't. think this is safe. l wouldn't -- I wouldn't
say I can't stand for this or I won't let it happen
because I don't feel -- I mean, honestly, as a -- at
the time I was only, I think, 30, and I just telt
super junior to everybody. I still do.
I me1111, I would have been more
deferential -- I definitely would have brought it up
and said I don't think this is right, but, you know,
I wouldn't -- I definitely wouldn't have been the
final voice on it, you know. The people above me in
the bierarohy -- iD this case it would have been the
bishop or stake president. r mean, ifl said l don't
think it's safe for 12-year-olds to be using chain
saws and they would have said, well, they do it every
year and that's how we do it and that's what we're
going to do, 1'd say, okay, I just, you know, wanted
to mention it.
Q, Yeah.

A. But that's -- you know, that's for
12-year-otds with chain saws.
Q. You would mention something and then it
eoold go up the chain of command, I guess, would be
one way to put it?

T&T Reporting, LLC
208,529.5491
208.529.5496 FAX

(26) Pages 101 -104

ttreporting.com

'","..".''

88 of 297

'410 5 2/ 069

HENRIE vs.
CORP. OF THE PRES. OF THE CHURCH OF JESUS CHRIST OF LDS

BRYAN N. HENRIE
October 19, 2015

Page 105

l
2
3
4

5
.6

7
8

9
10
11

12
13
14
15
16
17
18
19
20

21
22
23

24
25

A.

Page 107
1 . put the smock on, actually put it on?

Uh-huh.

Q. In this case did you mention to anybody

that, you know, other people wearing these vests that
were too large - o:r were there other people that
were We11ring vests that were too -- smocks?
A. As far as I could tell, I was the only
one. Because the other guys- in my group were bigger
than me and they had gotten, from what 1 could tell,
tbe same size. but they were bigger guys.
Q. Were there any woman, children working
there? Was it all men?
A. There were no children working. There
were ·- l don't think there were any women working
either, although -· at least in my detail, my group
and in the groups al'Ound us, it was all men.
Q. Okay. And you are - we rnet brieflylook like about - you're six-foot, five-eleven,
six-foot, six-one?
A. Six feet, maybe six -- no. lt's like ••
I'm like right betWeen six and six-one.
Q. Yeah, me too. And you're about
170 pou.nds?
A. Sure.
Q, And there was nobody smaJler than you
working that day?
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A. It was either right before I got in the
ln!~k or when I was in the truck Yeah. It wol1ld
have been then.
Q. And was it too long? Did it - how far
did it go down? Did it A. It was -Q. Below your belt line?
A. I can't remember the length,
necessarily. lt probably went down a little bit past
my belt Une, but I'm not sure because I'm pretty
long. But I do remember it was too wide and ·- it
was too big around.
Q. Too big around?
A. Like the waistline, it was just too
poofy. Either side to side or front to back, it
doesn't matter. lt's·alf, you know, one waistline.
Q. But you don't have any recollection of
whether it went below your belt at all, above or
below?
A. Well, I mean, it would have -- no. I
don't remember independently wbeth.er it went below or
above my belt line.
Q. Did you think to yourself at some point
having a concern that it both looked dorky and -· I
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A. Not that I, like, fixated on or like I
said, that guy's smaller than me. I didn't notice
anybody. They were lik.e -· I don't know. l tee!
really small for this neck of the woods because
th.ere's some 'big boys up here in Southeast Idaho.
Q. Yeah,
A. A lot of guys with big bejll'ds and very
burly. l'm not saying that, like, the whole crew was
burly, but I feel like it kind of skewed towards the
working-class folks. l feel that a lot of the more
professional, higher-brow, so to speak, men here in
town were either on different crews or didn't
participate at all. I feel that the ownn ess of this
project really fell 011 the middle class, tower-class
guys.
Q. My questio11 though is just did you see
guys that were smaller than you, guys that were A. No. These were all big guys, working
men. They were big dudes. Like, for the most part,
big dudes who, like, worked for a living. You know,
they were big guys. 1 didn't see anybody smaller
than me. There had to be one out there, but I didn't
see him, as tat as I can tell.
Q. Okay. Do you recall when you put the
vest - smock~~ l keep saying vest. When did you
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guess you don't remember ff you bad a concern about.

the safety at that time.
A. I'm not even sure I had a concern about
whether I looked dorky. Because l said -1 said
that I'm sure that was my thought. But then you
asked me what I independently remember and all I
independently remember is that it was too big.
That's all l remember for sure.
Q. Okay. Did you at any point try to tuck
it in before you went out to do the work, t.o your
pants?
A. No. I never -- I never-- I never
tucked it in. no..
Q. Well, why not?
A. I can't say. I can't say why not. It's
possible it didn't go past my belt, but I don't
remember. But 1 do remember I didn't tuck it in. I
didn't tuck it in.
Q. And nothing preventing you from tucking
it in, assuming it went below yoDr belt, true? You
could have?
A. If it had gone below my belt, in the
universe of possibilities, yes, I could have tucked
it into my belt, sure.
Q, What time did you begin working on -
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you were on the hill, right? I think I read that.
A. I was on one of many hills that were
burned, yes.
Q. You were on a hill and you were throwing
logs, pieces of wood, down the hill?
A. We had -- our duties kind of started -we were just working on cutting a tree down. And
after we bad, like, taken the whole thing down, some
guy came over and is like, hey, th.e guy who owns this
house down he1e at the bottom of the hill doesn't
want us cutting them all. He just wants -- you know,
it kind of shifted at that !)Oint.
And then it got to the point later in
the day, like later on in the project - I don't
think it was still, like, deep into the afternoon. I
think it was, like, early a:ftemoon by tl1at point
where we started just taking what had already been
cut and throwing it down the hill or rolling it down
the hilt Because it wasn't just like - it wasn't
just au one, like, necessarily this. I mean, it had
little spots in it where the logs would stop rolling
and we'd have to give it another push.
Q. So how many people were in your
immediate group?
A. There was me and Russ and probably follf
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recollection?
A. Probably.like, 8:30.
Q. Alld no lunch, worked clear through. till
5:00 or 6:00 In the evening?
A. There :might have been -- yeah. Well,
they brought us water at some point and there -- I
remember them --1 remember after the first phase
before we went over to that hill and started rolling
those logs down the hill or stumps, or whatever they
were, the little cutoff pieces of tree, we stopped
and we drank some water. And there might have been
somebody who brought us, like, some sort oflike
intermediate refteshmenMype thing. Like not -- not
like a light -- like a croissant or anything like
that, but, you know, something like -- not lunch, but
something to keep us going.
Q, Yeah. I know what you're saying.
A. And then we went up on the -- then we
went up ou the hill.
Q. I was going to say you're saying that
you had this activity and there was no refreshments
or snacks, then you'd be stretchJng- there's always
somebody cooking treats or -A. Well, see, that's the thing -Q. I'm being facetious.

Page 110

l
2
3
4
5
6
7

8
9
10
11
12
13
14

15
16

17
18

19
20
21
22
23
24
25

or five other guys because we all fit in one
extended-cab truck.
Q, And did you know the other guys? Do you
recall their names?
A. Never seen them before and never seen
them since.
Q. Okay. And that day did you introduce
yourself, hi, I'm A. Yeah. We introduced ourselves.
Q. You don't recall their names though as
you sit here today?
A. I don't. l don't.
Q. Would you know them? If they were
sitting in thls room, wouJd you remember, oh, hey?
A. No, I would not.
Q. And you spent a total of how many hours
there that day, roughly?
A. Probably six hOUl'S. Seven, maybe. It
was a fairly long workday, but we started early
enough to where -- a11d we didn't, like, stop for
lunch. 1 mean, we kind ofjust worked right through
it. So I think it was - it was probably, like. six
or seven h011IS. Not that bad.
Q. And you actually started the physical
portion of tbe work at - what's your best
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A. It wasn't really all that - like, there
wasn't a whole lot in te1ms of·- we really did work
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Q. You didn't pack a lunch?
A. I don't remember. I don't remember.

I'm sorry.
Q. You don't remember sitting down and
eating a cbeeseburger or a hoagie or a tuna sandwich?
A. Oh, no. There wel'e no cheeseburgers or
hoagies.
Q, Some light snack maybe?
A. Oh, yeah. You know what, there was a
point where I called my wife and said, I'm hungry,
and she brought me something. But it was like -- she
like made a peanut butter and jelly sandwich or like
a ham sarulwicb, but it was just like -- and l had to
walk up to the road and she handed it to me and then
sha drove away.
Q. Okay. Now, describe for me as best as
you can how the incident happened, the accident where
you fell and hurt your knee.
A. Okay. We were on the hillside coming
like - there's a road and we were on the southem
side. so it was a downwanl. slope from the road. So
the road wa..~ above us, but just, you know, behind us.
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And we were on the hill and guys had been chain
sawing, cutting trees for some hours before then. So
there was just a bunch of, like, logs, like - I
don't even know what you call them, just sections of
trees that had been sectioned. ProbahJy about as
wide as my shoulders. Maybe a little wider. Like a
couple of feet, max. And we were just either kicking
them or pushing them with our hands or pie.king them
up and throwing them down the hill. And they were Q. Rolling down the hill?
A. Yeah. Rolling down the hiU. And they
would -- and it wasn'Hike all one continuous -- it
wasn't like a padt sJope at a park where it's, like,
smooth and it just- you roll the log and it goes
all the way down. There were pock marks in it. It
wasn't even ground, necessarily.
Q. ~otcha.
A. So we would have to find the ones that,
you know, stopped and then push them on. And I was
down kind of near the bottom of the hill, but still
up far enough to where, you know, I could get logs
and push them down. And we would -- there wasn't,
like, any set - at that point there wasn't any set
spot where you had to be. They said we need -everybody needs to get those logs from up there into

1
3
4
5

6
7
8
9
J.O

J.1
12
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16
17
18
19
20
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this pile down here. And so go up there and - go up
there and roll them down the hill.
You know, when you -- or you can take
one from the top and carry it down. However you want
to get those logs from up there to down here, do it.
And so I was at one point about two-thirds of the way
dow11 tile hill and -- maybe halfway. 1 don't know.
And J picked up a log, like I had done hundreds of
times that day, it seemecl like. There were tons.
And I picked it up and threw it. And when J threw
it, it caught.
It had a branch that had broken off or
that was cut off that was sticking out and it was
wide enough around to where it didn't s11ap when it
caught onto the smock. It caught onto the inner iude
oftbe smock. And you might expect a smaller branch
to snap and have the whole Jog go down the hill and
see you later, it's down there. But in this instance
it was big enough around to where it just pulled
me -- it pulled me down the hill with it.
Q. Okay. These trees, were these
deciduous, leaf.v trees, or fir, spruce?
A. It was after a fire. It was after a
fire. You couldn't tell tile difference between - I
mean, I'm sore that some, you know, experienced
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pyrotechnicians can tell you whether or not it used
to be deciduous or not, but it was a tree. They were
big around, so ifl had to guess, I'd say they were
probably deciduous because I don't know that pine
trees get that wide unless they're super tall, and I
don't think we have these tall ones around bere.
Q. The only thing I'm thinking is a lot of
leafy trees have a - you know, maple, whatever, have
a trunk that's smooth all the way up. And then you
have branches. But evergreens, spruce, fir trees,
they've got branches from the bottom, you know,
pretty much coming all the way up.
A. Well, it was a thick - it was a
thick - it was a beefy section of a tree and it had
a branch coming out of it. So I would assume it
would be kind of closer to the ground, unless it was
a gigantic tree, but I don't think !l1ey get that big
overthere.
MR. LARSEN: They're mostly junipers.
MR. WILLIAMS: Junipers, okay.
THE WITN:ESS: I swore I saw some, like, scrub
oak over there too. I don't know.
Q. BY MR. WILLIAMS: But somebody had chain
sawed and cut these A. It was, like, a section.
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Q. A section was cut?
A. Probably •• I would say it was pl'Obably
about two feet·· two and a half feet long. I don't
know. And it was about as wide around as I can hug
with my anns here. Maybe a little bit Jess.
Q. So let's create a record of that because
that·- the diameter -A. Diameter of, like --1 don'1 know -shoot - five feet, if my wingspan is, like, about
six feet.
Q. From your chest out to the end is you're saying your arms are completely outstretched
or sort ofA. They were -- it was probably more like
this. It was probably like. - from my chest out it
was probably, like, a foot and a half or two feet,
maybe. I don't know. Somewhere in here.
Q. And how tall - if you were sitting on
theA. rd say about two feet tall.
Q. And weight?
A. Oh,jeez.
Q. Heavy?
A. It was heavy.
Q. A hundred pounds?
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1
2

3
4

days as a lawyer and law school that negligence
consists of duty, breach, cause, and damages. Yon're

familiar with that?
A. It makes -- yeah. It rin_g3 a beil.
Q. Okay. And then dllty - I don't know if
you ever got to the point of doing briefing and jury
instructions, the duty of due care to act as a
reasonable and ordinary, prudent person. Are you
familiar with that or do you recall that?
MR. LARSEN: rm going to object to the form
of the question because it misstates the jury

5
6
7
8
9
10
11
12 instruction.
13
Q. BYMR. WIU,IAMS: Have you heard the
14 phrase "due care: A duty to act as a reasonable,
15 ordinary, and prudent person would"?
16
A. I've heard the phrase reasonable and
17 prudent person. I've heard that standard before. I
18 don't know that it -- I don't know how it would apply
19 to this specifically, but I've heard that.
2o
Q. Do you know what I mean when I say
21 there's objective evidence versulil subjective? Are
22 you familiar with that distinction?
23
A. Yeah. Subjective being what 1 believe
24
25

based on my own biases and my own c0Uecti9n. And

objective being the outside, external view of things.

Page135

l
2
3
4
5

6
7

a
9

10
11
12
13

14
15
16
17
18

A. I thought it said Mormon Helping Hands
in larger letters than just that, but -- because that
seems pretty small right there. But, yeah, I mean it
was that color and it was more or less of that
design, more or less.
Q. And l'H just represent A. It looks about right.
Q. Yeah, Okay.
MR. LARSEN: Are you going to mark tbese?MR. WILLIAMS: Yeah. Itwifl be Exhibit "'·A.
Q. BY MR. WILLIAMS: Did you read the tag
at any time on that, either at the time of the
Jncident or since today?
A. I didn't read a tag on that one, but
since that day, when I went over to Mr. McConkie's
office there, I was ~- they showed me an example of

one. like a model.
Q. Exemplar?

A. Exactly. And they pointed out that it
says one-size-fit&--all in there.
21
Q. And de, you know now •• have you learned
22 since ffling the lawsuit there is only one size?
23 There aren't large, medium, smal4 that there was
24 just a one-size-fits-all smock being handed out on
25 the day of this incident?

19

20
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13
Q. And is it your testimony that the
14 Helping Hands program is not -- for you it wasn't
15 optional, it was required?
16
A. Yeah. That's my testimony.

17
18
19

Q. Okay. Let me Just show you some

24

pictures and these are -- we can just go through.
These are some photographs ofvests. I'm not saying
that was the vest you were wearing. but these were of
the same batch and type. Does that pretty :much look
like the vest yon were wearing that dayl' And rn
just represent it's -- I don't know if it's the one
you were wearing, bot it's from the same batch. Do

25

you recognize that?

20
21
22
23

Page 136

Q. Okay. Do you knolv if the Helping Hands
l
program, if they've ever had any problems with people 2
being injured by virtue of these vests being too
3
large 1n the past?
4
MR, LARSEN: Asked and answered.
s
6
THE WITNESS: Yeah. No. I have no idea.
7
Q. BY MR, WILLIAMS: Okay. For all you
know, you might be the first one who's ever
B
experienced an accident by virtue of the vest being
9
too large?'
10
A. I could be the very first one, for all I
11

know.

i\iln-1.l-Scrlp,,fi.
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A. According to what Mr. McConkie and
Mr. Pincock said, yes, J was led to believe that
there is only a one-size-fits-aIJ.
Q. Okay. And now this is a picture of a
gentleman, obviously, wearing this smock to give you
some idea of proportionality. Obviously, ifwe go to
trial, we'll lay some foundation. But does that kind
of look to you Hke how it would have looked or fit
on you? I don't know if that individual is 5'10",

S'll",or 6'l ", but-

A. No. It fit much larger than thot. I
12 don't know if the elastic band was stretched out or
13 something, but it was bigger than that. At least, it
14 hung
further than that. lt was different.
15
Q. Okay. And so I was asking earlier lfit
16 would have been possible to tuck itin, Does that

out

l7
18
19
20
21
22

help refresh your recollection as to the basic size
and where it -- how low it would hang down on your
body?
A. Well, like I said --1 mean, I know you
say this is a one-6ize~fits-aU, but mine seemed a
Jot bigger aroUDd. So if this were the one I was
23 wearing and it flt exactly the way that it fits on
24 this guy in this particular picture, then it does·
25 appear that you would be able to tuck it in in the
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Page 137

front and the back.
Q. Okay. And we'll mark that as Exhibit
3 *-C. I have some pidures of the hill, but I don't
4 think we need to look at those, in particular. These
S are some pictures from the video that we've taken
6 out. Ifyou wanted to get information -- we live in
7 a coniputer age - you couJd get on your computer or
8 laptop and go to Ids.org and get pretty much the
9 whole scriptures and conference talks. You 're
10 probably familiar with that by now, I presume; is
ll that right?
l
2

12

13
14

A Familiar with?
Q. The whole technological ability to use

3

showing that the church is a friend of the community.
Are you aware of that?
A. I have not heard that sentence before,

4

no.

5

Q. Do you know why they wear these yellow
shirts and vests?
A. Well, I mean, l've gathered from all of
my discussions and everything and 1 kind of figured
beforehand that it was a -- well, I mean, the color
is yellow, so, I mean, it could be conceivably for
safety if you're worlting near a roadway or if you
don't want to get run over by a 1rllck, if somebody is
driving a truck nearby, for one,
For two, it probably is a good way to
say, hey, we're Mormons, here's our -- we're helping.
Look at us. We're doing the right thing. We're
foJlowe.rs of Jesus Christ, which is an admirable and
good cause.
Q. Good thing to do?

1
2

6
7

8

9

lo
11
l.2

13

your computer or whatever and get on to lds.org
15 and16
A. Yes.
17
Q. - read scriptures and that? Have you
18 ever gotten on and read the information about the
19 Helping Hands program?
20
A. No.
21
Q. Okay. Do you know whether there is any?
22
A. Whether there is any?
23
Q. Such information.
24
A. I imagjne there would be, but I have
25 never accessed it person.ally.

14

l.5
l.6
17
18
19

20
21
22
23
24
25

A. Yeah.
Q. Okay. And, finally, Mormon Helping
Hands is a priesthood-directed church program to
provide community service and disaster relief to
those in need. The program provides priesthood
leaders with an optional service opportunity for
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Q. Since this lawsuit, you've never looked

at that?
A. No, I have not.
Q. No, Okay. We were talking about
authority and what the bishop told you to do and how
things come down from on high and that kind of
concept, which you're familiar with. Let me just
read you this to see -- this is from the lds.org's
website description of the Helping Hands program.
The Mormon Helpi11g Hands designation helps identify
the Church's role in the activity to provide service
laborers and usually not goods or :materials and that
successful projects have been conducted throughout
Latin American, Africa, Asia, Europe, the United
States. Were you aware that it's kind of a
nationwide or international program?
A. I was aware that it's worldwide, yes.
Q. Okay. And one of the objectives is,
JtH quote, service to others is an important
characteristic of followers of Jesus Christ. Mormon
Helping Hands provides organized opportunities for
church members to give their time and talents to
bJe'Ss those iu need. It also gives the members tile
opportunity to beautify city streets, parks, schools,
recreational areas, and to serve in other ways

l
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church members and helps estabJish the name and
reputation of the church. Would you agree with that
statement?
A. If they say so. I mean, if it's on the
Church's website, then, l mean, who am I to disagree
with that statement?
Q. So it is an optional service opportunity
for priesthood leaders to help establish the name and
reputation of the church, right?
A. Well, that's what they claim. That
wasn't my experience in it, but that's what they -tbey can say whatever they wa11t on their websi1e.
Q. We'll mark that Exhibit *-D. Do you
believe that the church ._ what do you believe tbey
could have done differently or should have done that
would have helped to avoid this kind ofincident,
knowing the purposes and objectives of wearing these
sniocks? What do you believe they should have done-·
could have done differently?
A. WeJI, they bad a couple other people
wearing them and l'm pretty sure everybody was aware
that everybody there was LDS or somehow affiliated
with the Monnon Church. And so they could have just
said. b.ey, you can go ahead and go without one
because yoUIS is ridiculously large. That would have
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~ TIIE DISTRICT COURT OF 1'HB SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THB COUNTY OF BONNEVILLE

ELTONMODROO.
Plaintiff.

v.

(.

l·

MEMORAJ.'T.DUM DECISION
AND ORDER

·MOUNTAIN HARDWBAR, INC.~

I·

Defendants.
This matt« is before the court upon Defendants' motion for Bllllltl)&ry judgment

As part of the motion, Defendants have also moved to Strike/preclude the testimony of

I

Plaintiff's expert Joellen Oill.

!·:

I. :FACTS

j.

rn 2005. Dd'endant Mountain Harowear Inc. (MHl) began to manufactu,:e an
'"Exposure Uni.tom Parka•• (parka). 1 The parka had drawstrings a.ttaclled to the hood
with plastic knobs on the drawstrings. The drawstrings were made with an elastic

material and could be used to tighten the hood. The phlstic knobs oould fix or clinch the
d:ta:wstrlngs whereby 1be hood could be tightened or loosened. Mlll had used s:imil&:-

designs for previous versio:ns ofthe parka and other jackets.. No injUries have been

:reported rega.rdiog the drawstrings used by MFil apparel

1 Mounmin Hardwear Jnc.

is a subsidiary of Columbia. Sportswear.

1

•,.J
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In 2007~ the Plamtiff Blton Modroo {Modroo) purchased a patka fr.om MHl

i

tbrough his employer. the Kelly canyon Ski Petrol After purchasing the parka, Modroo

['.'

used it frequently for both. his duties~ a membi::a ofthe ski patrol and fat other outdoor
activities.

On December 26, 201 l> Modroo Wa$ on duty with the ski patrol. After a few runs
down the mounta~ Modroo decided to warm up in the Ski Patrol Wanning Hut. Upon

)·
i

etiteclng the hut~ Modroo removed some of his gear imd begM'i to unzip bis parka.

Unfortunately~ because his :fingers were numb :from the cold,. Modroo failed to realize
that one of rhe plastic knobs was between llls fingers. As he unzipped bis jacket the
dl'awstring became stretched. The knob then releaseda SDa.PPing upwru:ds aud hitting
Modroo in the eye. According to Modroo~ this mcident oaused significant imprunnent to

I

his right eye.

I

Modroo)s Second A.mended Com.pl.amt alleges that MHlnegligently failed to

I

design a safe product,. failed to use safe materials1 ruid failed Ui WBm. Modroo also claims

1·
j

l·

that the parka ms defective and w:ireaso.nably safe resulting in strict liability on the part

ofMHI.

D. STANDARDFORREVlEW

The co'!lrt should

grant

summary Judgment if the court detennines that the

'llleadings. depositions. and admissions on 1ile, together with the affidavits~ if any. show
that there is no genuine issue as to any material fact and that the moving party is entitled

to a judgment as a matter of law/' Friel v.. :&tse City Hou.1. Auth., 126 Idaho 4M, 485,
887 P.2d 29. 30 {1994); !.R.C.P S6(c).

When assessing the motion for summary

judgment, the court is to h'berally construe all controverted facts in favor of the

MEMORANDUM DECISION AND ORDER.
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nomnoving party. ''Furtbennore, the trial court mUSt thaw all reasonable inferences in

1·

i1

fa.var of the pany resisting the motion"; however, «once the moving ParliY establishes the

L

absence of a genuine issne, the burden. shifts to the noomoving party to make a showing

1·

r

I·

of the existence of a genuine issue of material fact on the elemen"ts challenged·by the

I·

~-

'

moving party." Navarrete v. City of Caldwel~ 130 Idaho 849~ 851> 949 P 2d 597. 599

r·

(Ct. App. 1997).

'~ .

The party opposing summary judgment "may wt rest up the mere allegations or

\.

I1·

denials of that party~s pleadings, but the pattyJs response. by affidavits. or as otberwise

provided in this rule, must set forth specifi.e facts showing that there is no. genuine is.sue

I

for trial" Friel~ 126 Idaho at 485, 887 P.2d at}O {quoting Idaho R.Ci'9'.P. S6(e). The

I

nownoving party must anchor in somet.bing more than speculation, and a mere "scintilla"

!

of evidence is not enough to create a genuine issue of fact. Tuttle v. Sude12gtt 1nd,wtriec,

.Inc., 125 Idaho 145. 868 P.2d 473 (1994) (plaintiff who produces mere scintilla of
evidence. or otherwise raises only slight doubt as to :fucts, will not withstand summaty
judgment);Nelson v. Steer. 118 Idaho 409, 797 P.2d 117 (1990). If the norunovingparty

does ndt come forward as provided in the rule,. the:ti the cotnt should enter summary

judgment against the noiuno"Ving party. State v. Sham.a Resources Lrd_ Partnership. 127
Idaho 267,270.899 P.2d 977,980 (1995).
Rule 56(e) •',requires a

JWtY to respond to a motion for summary judgment with

something more than relying on the mere allegations or denials in the pleadings.
Affidavits or other proof must be presented. to the co\ll't to set forth the specific facts
showing 1:hat t~re is

a. genuine issue existing at 1rlal." Furthermore "the putpose of

summary judgment p:tooeedings is to eliminate the necessity of trial where facts are not in

MEMORANDUM DECISION .AND ORDER
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dispute and where existen.t and undisputed facts lead to a conclusion of law which is
certain...this~ if "a party :resists summary judgJlle~ it is his :responsibility to place in the

I.I

record. before the trial court the e)dstence of controverted material facts which require

1.

Ij..

resolution by trial.·· Berg v Fairman, 107 Idaho 441~ 444.. 690 P.2d 896. 899 (Idaho

1984).

r

I
m.ANALYSIS

l

I,

A Motion in Limine.

I

'MHI seeks to preclude the testimony and opinions of Modroo •s engineer and ex:pert
w:Itues~ Joellen Gill. Gill's. experience apP,ea:rs to be in the field of Human Factors and Safety
Engineering.

om completed a report on November 4, 2013, in which she analyzed both MHl"s

mm:keting strategies ahd the parka. Gill also submitted an affidavit in owosition to MHPs
.motion. However. inadmissible testunony or evidence cannot be used 1D preclude su:r:nmary
judgment
Generally, the admissibility of expert testimony is discretionary with the eourt and is

govemed by Rule 700, IRE..

The test for determining whether awitness is qualified as an ex.pert is "not
rigid'" an<l can be found in Idaho Rule otEvi®Uoe 702. Westv. Sonke, 132
Idaho 133. l38-39t 968 P .2d 228. 233-34 (1998). Idaho Rule of Evidence
702 states:
'If scientific,. techni.cS4 or other specialized knowledge

will assist

the trier of fact to understand the evidence or to ~termine a fact in
issue, a witness qualified. as an expert by knowledge. skill.
ex.perl.en¢e, training. or education;, tnay testify thereto in the form

ofanapinionorotherwise.
A qualified es:pert is one who possesses "knowledgo. skill, experience>
training. or edu.eatio-n."' I.R.B. 702. For:mal u-aining is not necessary, but
pra.ctieal experience or special knowledge must be shown to bring a
witlless wttbin the category of an expert. Waf't'en. 139 Idaho at 605. 83
P.3d at 779 (citing Wesr, 132 Idaho at 138-39. 968 P2d at 233-34). The
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propon.tnt ofthe testimony mutlt lay founda:tional evidence showing that
the indiVidual is qnalmed as an expert on the topic ofhis or her t.estitnony.
State v. lltn-row, 142 Idaho 328. 330» 127 P Jd 2:31. 233 (Ct.App.2005)
(cltingS/ate v. W"mn, 121 Idaho 850. 855, 828 P.2d 879, 884 (1992)}.

EIRMC argUeS that the Weeks failed to cite to relevent authority that tho -.
district comt erred iB. findingD.t. Smith WM not qualified. Tho Weeks cite
to I.R..E. 702. A citation to the l'Ule is a citation to authority. See Eighteen
Mile Ranch, 1.LCv. NordExcavating&Pavtng,.Jnc., 141 Idaho 716, 720,
117 l>.3d 130. 134 (200S). '.BIR.MC also ~ s that this is harmless en:or
because Dl'. Smith's temmony was ultim.atal.y inadmissible.
·
The district court stated that Dr. Smith was not qualified to testify.. but the
analysis focused on 'Whether the evidence was admissible and baaed upon
sound scientifi.c principles. The distriot eoort did not address the test for
qualification offlll expert witness or Dr. Smith's qualµiea.tions as an expert
witness-~ simply conducting that "Dr. Edward S1.nith is not qualified to
testify as an expert witness on the issue of causation!" HoweverJ

application of the correct legal standatds concemmg Dr. Smith's
education,. specialized knowledg~ and thirty years of e:x:pe.tienoe
establishes that he met the test outlined in l.R.E. 702 to establish him as an
expert.

Expe1t opinion which is spe<mlative, co:ncl1isory~ or unsubstantiated by
facts in the xeoord is of no assistance to the juey in tendering its verdict
and, therefore. is inadIIlis.sible as evidence. Bromley, 132 Idaho at 811,
979 P.2d at 1169. The Court has not adopted the Daube:rt stan.da«l for
ad.missibility of an e..-cpert's testimony but has used some ofDaubert't
staodatds in assessing whe~ the basis of au experts opinion is
scientifically v~id. See Swallow v. .Emergency Med. ofIdaho, 138 Idaho
S89, S95 u. 1. 67 P.3d 68,. 74 (2003) ('"thh Court has not adopted the
Dauben test for adrniss:ibility,. Tue Dauben standards of whether the
tb.eOl'Y can be tested and whether ft has been subjected to peer-review and
pub1iQation. have been applied~ but the Court has not adopted the standard
that a theory must be commonly agreed upon or genemlly accepted.
Compare Dauben v. Merrell Dow Pl,arm.1 l'hC., 509 U.S. S79, 593-95.
113 S.Ct. 2786. 2796-97. 125 L.Ed.2d 469~ 482-84 (1993) wtth Merwin,
131 Idah0 at 646., 9tQ P.2d at 1030.

I.

Thus "[t]he question under the evidence mle is simply whether the expert's
knowledge \\'ill assist the trier Of met not whether the information upon
which the expert's opinion is based is commonly agreed upon.•• .Merwin.
Bl Idaho at 646,962 P.2dat 1030.
Weds 11• .E. Idaho Health Se.,..,,s.> 143 Idaho 834, 837-38~ 153 P .3d I 180, 1183-84 (2007).

s
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In reviewing Gill's affidavit and repo~ it is the Court,s opinion that Gill is qualified to
testify regarding her analysis of the parka, 1he material involved, and the dynamics ofhow the
a.ccidenf occurred. Additionally, Gill :may testify regarding human. factors involved in the
subject accident.

However~ the Court finds tbat certain con.clusions reached by Gill are unsubstantiated and
inadmissible. Specifically, Gill asserts that :Mill failed to recogoize the hazard of a ·~lastic fob

on an elastic cord" and failed to take steps whioh wonld ha.ve prevented the subject inj\ll'y. F:irst.
there is no e-vidence that MHI failed to perform a safety analysis or failed to recogn.ize the
haza.tds associated with. an. elastic cord. Such is an unfounded assumption, More importantly.
there is no foundation for the opinion that MRI had a duty to prevent the type of iajury that

occurred here. Theto is no yeference to any applieable statute or law which would have
specifically prohibited the use of a fob and elastic cord. There was no reference to prior sitnilar

incidents or customary m.dust:ry uses or standards whereby use of a fob and elastic cord would be
a substantial deviation wi:thln the industry. Rather, Gill~s conclusion is that since .an accident
occurred. MHI had a duty to pre~t it. SWh is an unfounded legal conclusion. GilPs opinion

does not assist the trier of met but seeks to supplant 1he jury'3 oonsidemti.on oftb.a issue. Here, a
jury would be capable of'lltlderstanding the circumstances leading up to the accident. "'Expert

testimony that concoms conclusions or opinions that the average juror is qualified to &aw from
the facts utilizing the juror's common sense and normal e:,r,perience is inadmisS1'ble." Ch4pman v.
Chapman. 147 Idaho 756. 760, :us P.3d 416~ 480 (2009).
i
'-

As such. Gill may testify regarding her investigation, the dynamics of the accident, and

app~oable human :factorst However, ~ conclusion as to the responsibility of MHI to prevent
the subject aecident is unfounded and inaomissible. AB discussed tnfra, the :ta.ere foteseeability

MEMORANDUM PECISION AND ORDER

6

99 of 297

,.

!..

JUN/17/2015/WED 10:39 .AM

FAX No.

P. 007/0!3

! •

I

;

.

1·
I
!

I.

ofa hazard does not make a product defective. It is not axiomatic that MHI had a. duty to make

~.

the patka completely injury proof. 2

1:·.
I

j.,'

B. Motion for %)mtnarv Jndgmeut.

As previously indicated. Modroo asserts product liability on tb.e baais of a negligently
designed product, UDBafe material, and failure to warn.

]·

In orde:r "[t]o establish a. prtma facie case in a products liabili'ly action. the

I

pJ.aintiffhas the burden of proving that '1) he was injured by the product;
2) the injury wa.s the result of a defective or unsafe produat; and 3) the
defect e'Xisted when the product left the control of the manufactme.r., "
Ltberty, 155 Idaho at 733. 316 P.3d at 649 (quoting Farmer v. lnr'l
Harvester Co., 97 Idaho 742. 746-471 SS3 P .2d 1306~ 1310-11 (1976)).

i

I

I.

i•[TJhe tenn •defect• is not susceptible of.a general definition but must be
considered on a case by case bas.is.n Ftrnn4r. 97 Idaho at 747. 553 P.2d at
1311. In defining what constitutes a defect, this Colltt has favorably
qitoted the Restatement (Second) of Torts,-§ 402A (com:tnent g 196S) as
follows: ~~netective condition. The rule stated in. this Seetion applies only
where the product is, at ~ time it leaves the seller's bands) in a condition
not contemplated by the ultimate consumer. which will be unreasonably
dangerous to rum.•• Id. Comment i to § 402A defines ~"unreasonably
dangerous" as "dangerous to an extent beyond that which would be
contemplated by the ordinary consumer who purchases it, with the
ordinary knowledge common to the conununi.ty as to its characteristics.,,
Id. This Court has·slso qnoted Prosser on Tom for the proposition. that '~
1the prevailing interpretation of..defective.. is th.at the product does not
meet the reasonable expectations ofth.e ordinary consumet as to its
safety.•,~ Id.

Masseyv. Conag,,a Foods, Inc.• 1S6 Idaho 476, 480-81. 328 P.3d456, 460-61 (2014).
It may be important to note the distinction between a product which is defective

for failing to function as designed and one which was defective based upon an al~egedly
negligently design. This case does n.at involve the former i.e.. there is no dispute that that

the parka performed as designed. This is not a case where a product malfunctioned.

is worth noting that a plaintiff in a products liability action Is not required to have expeTt te$timony to
establish a prima. fucie case. Pouche v. Chrp1B1' Motar, Corp•• l (f'/ Idaho 701, 704, 692 P.2d 345, 348

:i It

(1934).
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Inst.esd. Modroo cl.aims a defect based upon the design and materials used in the
product. Al; to an alleged negligent design., a product is defective if it creates an
unreasonable risk of a foreseeable injury.

To establish a case for negligent de.sign or strict liability, a plaintiffttJ.ust
establish that (1) the product in question was defectiv~ (2) the defect
existed at the time the product left the m.anufacturets eontrol>and (3) that
the defective product was the proximate cause ofthe plaiirtifts injuries.
Corbridge v. ClarkEquip. Co•• 112 Idaho 8S. 87. 730 P.2d 1005.1007
(1986). Moreover. a manufacturer has a. duty to design its product "so as
to eliminate unreasonable risks of foreseeable injurie.s.•, Zimmerman v.
Volkswagen ofAmerica, Inc.• 128 Idaho 851> 854, 920 P.2d 67~ 70 (1996).
Similar}% a produot is defective when it exposes a user o.t bystander to PD.
unreasonable risk ofphysioal injury. See Rtntlltsbaker v. W'tlai:m. 9S Idaho
752. 7SS-59, 519 P.2d421427-28 (1974).

Puckett v. Oalrfabco, Inc:.~ 132 Idaho 816, 821·23, 979 .P.2d 1174, 1179-81 (1999).
Next we discuss whether the plaintiff estabUshed faets sufficient to create
a material issue of fact on the issues of defective des~ manufacture, and
inspection. Whether a products liability action is predicated on neglig(?nce
or strict lfabillty, the plaintiff m~st prove (1) i:ajury, (2) that the injury was
proximately caused by a defect~ (3) that the defect existed.at the time the
product left the control of the manum.cturer. Farmer v. Intematicmal
Harvestet, 91 Idaho 742, 746-47. 553 P.2d 1306, 1310-11 (1976). To

prove a primafacte case, a plaintiff must not only show that tb.e product
was defective and unreasonably dangerous. but there must be a lack of
evidence of abno1mal use and the absence c,f evi~e ofreasonable
seoondpry ca.uses which would eliminate liability ofthe defendant. Id. at
• 741. 5S3 P.2d at 1311. I.R.C.P.
Corbridgev. Clark Equip. Co., 112 Idaho 85, 87. 730P.2d 1005> 1007 (1986).

In asserting a neglige~t design, evidence of other feasible and alternative desigtJS

ma.y be important in supporting 1he claim that the product was W'll"tasonably dangerous.
To succeed on a strict p:rodllcts liability claim, Nepanuseno would have
had the burden of establishing, among other things. that the backhoe
manufactured by John Deere tVaS defective and lllll'easonably dangerous.
Corbridge v. Clark Equip. Co•• 112 Idaho 85. F:1. 730 P .2d 1005, l 007
(1986). This be can proved by ptesenting evidence of feasible alternative
designs> available to the manixfacturer at the time ofmanumcturing. which ·
·would have lessened the risk associated with the product. Jackson 11.
IYJEMORANDUM DECISION AND ORDER

8

101 of 297

'

.

P. 009/013

FAX No.

JUN/17/2015/WED 10:40 AM

.

~

!I·~
I

l

Firestone Tire & Rubber Co.• 738 F.2d 1070,. 1076 (Sth Cir.1986);
Bandstra 11. lnt'l Harvester C(J.J 361 N.W.2d 282, 288 (.Iowa
Ct.App.1985). Jf tb.ere we:re no feasible alternatives available. and the
product fs one whieh is useful and desirable to society. then the product is
not defective or unreasonably dangerous bnt rather may be deemed
"unavoidably unsafe;" thereby exempting the seller from liability under a
strict products liability theory. Toner v. Lederle labs., 112 Idaho 328
336-37.. 732 P.2d 297) 305-06 (1987).

r:...
~

r:

I

0

NepanustntJ v. H(1f1Se.n. 140 Idaho 942, 946 104 P.3d 984. 988 (Ct. App. 2004).
5

While the record does not reflect any prior sinrllar accidents, the1·e was at least

,.
I.

one similar incident as evident from J!i,ler v. Jansport, Inc... 2001 WL 119862. U.S~D.C.1
E.D. Pennsylvania. (2001). In Epler~ the plaintiff was securing the hood of his jacket

I

when " ••• the draw cord slipped out ofMr. Epler"s lmnd and l'eooiled towards his face.

As aresult. the plastic cord lock at the end ofthe oord struck Mr. Epler in bis left eye
causing injury:• Jd_at •1. In considering the demndant~s motion for summary judgme.ut,

the court in Epler applied the Restatement (Second) of Torts section 402A, which bas
also been appli~ by 14aho courts. See Massey v. ConAgra, supra. The federal district
court also applied a tisk/utility analysis similar to the holding in Nepanuaena v. Ha,zgen,

supra, Ultitnately, the court granted SlllilIIlary judgment :finding that the jacket was not
umeasonably dangerous.
The duty analysis in a negligence olaim depends on whether a reasonable
person should have foreseen the likelihood of harm to the plaintiff
l'esulting from the defendant's conduct. Id. (citiug <Jrtgga v. BIC Corp..
981 F.2d 1429) 143S (3rd Cir.1992)). Iftherlsks inherent in adefenda:at's
conduct were foreseeable, the court must analyze whether the foreseeable
risks were unreasonable. Id.
When looking at the facts in the light most favorable to the Plamfiif's. it is
possible that the risk of eye ittjwy from the elasticized draw cord and cord
looks ofthe Ranier jacket was foreseeable. However~ even if the risk of
such an injury was foreseeable,, the risk was not unreasonable under a
risk/utility analysis of the Ranier jacket. First. the probability and extent of
hmm from the Ranier jacket was very low. Aooordini to Defendants,, this
accident is mrl.que and Plaintiffs have offered no evidence of ~y other
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accidents involving the Ranier jacket. Beoond, Defendants claim that the
fully adjustable hood of the Ranier jacket provides superior visibility and
freedom of movement whidi would be saerliiced if alternative hood
closure methods were 'to be adopted. Bven though o,ie of the altcmative
hood closure methods offered by Dr. Pastore may be an adequate
substitute (see section III. A. 4., supra), this court agrees with the
Defendants. that under a. risk/utility analysis. the utility ofthe R.mrlct
jack.et design outweighs the extremely low risk of injury. Th~efore the
risk posed by the jacket design was not unreasonable.

1:
1·

I,.
I·

,.I·

I·I·

I

Epler. supra, 2001 WL 179862, at *6.
Similar to the analysis in 'Epler. this Court finds that the parka was not
unreasonably da:agerous. Based on the evide.n~ the likelihood of an injury as suffered
by Plaintiff was extremely remote. The draw cord and plastic lock served a legitimate

pmpose in allowing the user to adjust the tigbtness of the hood around the wea:ter,s head,

While the risk of injury may have been foreseeable, 1he Court :finds 1hat teasonable minds
could '.tlot differ that the parka was not umeasonably dangerous. As such~ there was no
defect giving rise to a oWm of negligence or strict liability.
Plaintiff's claim offailure to warn must also fan. The:te is nothing in the record to

suggest that Plain.ti:ff didn tt understand the potential consequence ofpulling on au elastic
cord and then releasing it. Fu.rthennore, the Plaintifrs pulling ofthe draw cord while he
'W)Zipped the parka. was totally ioa.dvertent. A wami.ng about pulling the draw cord
would have been ineffectual since it was not Plaintiffs intent to pull the draw cord in tho
· fll'st plaee. As such. reasonable ;minds could not differ 'that the lack of a wantlng was not

a proxilnate cause of the injury.
IV. CONCLUSION
The Court fmds that a reasonable jury could not conclude that the design and

materials of the parka created an unreasonable risk of hfllIIl. There being no defect,
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Plaint.if& claims fot negligence and strict liability should be dismissed. Plaintiff's claim
for failure to warn must also fail since an.y such failure was not a proximate cause of the
injury. Based on the foregoing. Defendant•s motion tbr summary judgment is granted.
IT IS SO ORDERED.

Dated this _/J:- day of June,, 2015.

I·

I

~:fm7·
• 'cUudge

.

CERTIFICATE OF SERVICE

I hereby certify that on this

IL,

da.y of June. 2015, the foregoing doeuxnent was

entered and a l::nle and eoneot copy\~~served upon the parties listed below by mailing>
with the correct postage thereon, or by causing the same to be delivered to th.cir
coul'thouse boxes.
·

Miehe.el R. McBride
McBRIDE & ROBERTS
1495 East 17t11 Street
Idaho Falls, ID &3404
Bradley J. Williams
Benjamin c: Ritchie
MOFFAT, THOIMIAS, BARRETT

900 Pier View Drive Suite 206
P.O. Box 51505
Idaho Falls. ID 83405
Clerk of the District Court
Bonneville County> Idaho
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:Sr~dley J. Williams, ISI;l No,.4019
·Jetfy !. Stenquist,.ISB No. 9604
MOFL"ATI., 'THOMAS:, BARRETI,.RocK..&'
Fwr;os, CHARTER'.BD

900 Pier View Drive. Suite 206
Post-Office Bo,r 5-1505
Idah:o Falls,. Idaho 8340$

1

Tel(Whone {208) 522-6700

Facsimile .(208) 5i?:-:S n l
bjw.@moffa.tt com
jts@nioffa.tt..com.
l0.9.85.004S

1

IN THE DISTRICT COURT-OF THE SIXTH JUDICIAL DISTRICT
OF·THE STATE OF"JDAHO, IN.AND FOR THE C9-pNTY-OF'BANNOCK

nR.YANN:. HENRIB,.
Oas-eN'o. 20lt-2&7)~0G
Pl.(lintiff.

AFFIDAVIT OF.PAUL-RYTTIN'G.IN
SIIP.~.O;Jt:T OJ .;MOTION FOR

vs,

·rHE CO&PQRA.UON OF nm PRESIDENT"
·OF THE CHURCH OF JESUS CHRIST. OF
LATTER DAY SAINTS,

\

SUMMARY JUDGMENT

\
l

Defendant.
ST.ATE OF UTAH

).

) ss.
Cou.nty of Salt Lake )
PAUL R\iTT,ING.. havin.g been d~ly sworn upoij oath, d'eposes atid sta,tes as
follows:

AiFIDAVIT OF.PAUL RYTTING·IN
SUP.PORT OF MOTION FOR SUM.MARY JlJ.DGl.VIENT--l
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I am over eighteen years of age and I am the Director of the Risk

Management Division of the Corporation of the President of the Church of Jesus Christ of
Latter~day Saints (the "LDS Church"), and, as such I am in a position to lmow of the truthfulness
of the matters contained in this affidavit.
2.

The LDS Church does not require or order participation in its activities,

including volunteer activities, such as the "Helping Hands," events.
3.

The smocks, like the one at issue in this case, are commonly worn at LDS

Church ·volunteer events, particularly events that assist in alleviating the effects of natural
disasters, to help show the community the LDS Church perfonns services to those in need,
whether they are members or not.
4.

Investigation reveals that all smocks provided to volunteers that day were

"one size fits all." It is not practical or feasible, from our investigation, to have smocks in every
size for every person who might volunteer, which would include men, women and children of all
shapes and sizes.
5.

To my knowledge, the LDS Church has not received any other reports of

any injuries or danger associated with or caused by a smock prior to or since· the incident that is

the subject of Henrie's complaint.
6.

All local and regional clergy of the LDS Church are unpaid, and all of the

LDS Church literature relating to the Helping Hands program clearly states that it is voluntary.
The LDS Church does not seek to profit from this service.

AFFIDAVIT OF PAUL RYTTING IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT - 2
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Furt~er your affiant sayeth na4ght.

i

·I

. ,.P,,.

l

DATED thhi.~ day- of December,_ 2.0-15..

I
.;

P.aul R:

.Iff

.

I

!I .

SUBSCRIBED A"ND-SWORN to before.me this_ clay· of"Dec_ember, 2QI5.
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CElll1:lcJC.A.TE ·OF $)CQ.VICE.
I HEREBY CERTIFY that on...this- _Jf_ day of.D.eceniber, 201-S-, I caused a true
·and correct copy of the foregoing AFFJl>AVIT OF ·pAtrJ/RYTTlNG IN SUJ.>:PORT OF
MOTION FOR SUMMARY- JUDGMENT ~o be ~erved·by. the meth.od·.indicated.bel.ow;..and
-:addresaf!d-to"the."f(;)Uowfo.g:

·1
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Reed W. Larsen:
Co.aper & ·iarsen
151 North 3rd Ave... :in.d Floor
P.·.O. B·ox 4229
.Pocatello,. IO -83.20~--42:29

·u

I

I

Facsim"i.le (208) 235-1182

A.ttomeyfo-P Plaintiff
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3n1 Avenue, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
reed@cooper-Iarsen.com

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Plaintiff,

v.

)
)
)
)

)

)
THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF
)
)
LATTER DAY SAINTS,
)
Defendant.
)

Case No. CV-14-2871 OC

PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT AND MOTION IN
LIMINE

COMES NOW PLAINTIFF, Bryan N. Henrie, by and through undersigned counsel, and
submits this Memorandum in Opposition to Defendant, the President of the Corporation of the
Church of Jesus Christ of Latter Day Saints' (hereinafter, "the Church") Motion for Summary
Judgment and Motion in Limine.

I. INTRODUCTION
Mr. Henrie is a lifetime member of the Church. On July 14, 2012, after receiving an order .
from his bishop to go to the burned area created by the Charlotte Creek fire on June 28, 2012, Mr.
Henrie went, without asking any questions, as he believed he was doing a service at the request of
the Lord. When Mr. Henrie lined up at the staging area the Church had set up at Century High
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND MOTION IN
LIMINE - PAGE 1
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School, he signed his name and listed his ward. Other members of the Church were handing out
smocks with the "Mormon Helping Hands" and Church logo on them. When Mr. Henrie looked at
the smock, he told the Church/Mormon Helping Hands person handing it to him that it was much
too large and asked for a smaller smock. The Church/Mormon Helping Hands member there told
Mr. Henrie that that smock "was all that was left." The Church/Mormon Helping Hands member
also told Mr. Henrie that it was mandatory for him to wear the smock if he wanted to participate in
the cleanup-if he did not wear it, he could not participate.
Feeling stuck, as he wanted to fulfill his bishop's order and participate, Mr. Henrie put on
the smock. While he was working, throwing large logs down a hill, a branch of the log Mr. Henrie
was throwing caught on the smock and pulled him down the hill. Mr. Henrie, as a result, suffered
severe injuries to his right knee.
The Court must deny Defendant's motions for summary judgment and motion to exclude
hearsay evidence. As to the latter motion, the Church/Mormon Helping Hands member was an agent
of the Church, and that person's statement that there were no smaller smocks, and that 1\,1:r, Henrie
had to wear the smock in order to participate is an admission of a party opponent under I.RE.
801(d)(2). In addition, on the issue of foreseeability, that is a jury question, not a question for the
Court to decide, and whether it was reasonably foreseeable to the Church that Mr. Henrie would be
injured in doing the work the Church ordered him to do. Finally, as to proximate cause, again, that
is an issue for the jury to resolve, that is, whether the Church's ordering Mr. Henrie to do the work,
and mandating that he wear the oversized smock, were the proximate cause ofhis injuries. For these
reasons, the Court must deny the Church's motion.
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II. FACTS

Since he was born, Mr. Henrie was an active member of the Church, -was raised in the
Church, and continues to be a member. Affidavit of Javier L. Gabiola in Support of Plaintiff's
Memorandum in Opposition to Defendant's Motion for Summary Judgment and Motion in Limine
("Gabiola Ajf. "), Exh. A (Deposition of Bryan N. Henrie), p. 34: 3-21. 1 A graduate of Brigham

Young University J. Reuben Clark Law School, subsequent to graduating, Mr. Henrie worked as an
attorney in Pocatello from 2010 to 2014. Henrie Depo., p. 11:2-25. Mr. Henrie was the Elder's
Quorum President of the Paradise Ward in the Tyhee Stake. Id., p. 3 7: 16-20; Affidavit of Fred
Zundel ("Zundel Ajf.) 'i['i[2-3. Fred Zundel was Mr. Henrie's bishop, and Kevin Loveland was the

stake president. Id.
The incident giving rise to Mr. Henrie's claims occurred on July 14, 2012. HenrieDepo., p.
19:22-20:8; p. 33:25-34:1. Prior to the incident, on June 28, 2012, a fire broke out in the Charlotte

Creek area of Pocatello. Subsequent thereto, the Church, through its Mormon Helping Hands
program, put forth a wide-scaled effort, involving multiple stakes, to clean-up the burned area. Id.,
p. 43: 1-44:11; 48:19-49:24; Gabiola A.ff., Exh. B (Video ofthe clean-up by the Church's Mormon
Helping Hands),· Zundel A.ff., 'i[4. The record is not disputed that only the Church's Mormon Helping

Hands was involved in the clean up effort on the date of the incident.
Sometime prior to the incident, Mr. Henrie was given an assignment, handed down from a
member ofthe Stake Presidency to Bishop Fred Zundel to Mr. Henrie, the Elders Quorum President.
HenrieDepo.,p.36: 25-37:20; 46:11-47:10;68:15-16; ZundelA.ff., 'i['i[5-6.· Mr.Henrie characterized

1As

Defendant did not provide the Court with a complete copy of Mr. Henrie's
deposition, he is doing so, so that the record is complete. .
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his bishop's assignment as an "order:"

Q. Was it a voluntary thing, you going out and helping with the
Helping Hands, from your perspective, or was it something your
bishop-you were required to do, you had to do?
A. Well, I mean, I'd be remiss if I didn't say that I had some, you know,
like good intentions in terms oflike wanting to help the community out. But,
you know, if we're being honest, I felt compelled because my bishop came
to me and said you're in charie of this, go out and do it and get guys to
come with you. So, I mean, especially being the elders quorum president and
having that calling and assignment and having-you know, having sustained
my bishop and my stake presidency and my other church leaders, both local
and international, you know, the general authorities, you know, I said, well,
this is about as compulsory as it comes in terms of church service. And, you
know, I don't know that I would have gotten fired as the elders quorwn
president had I not done it because-I don't know. I don't know. But it was
compulsory, as far as I was concerned.

Q. And it was an inner feeling you had that you wanted to do kind of the
right thing, I guess, and magnify your calling maybe and be a leader as
opposed to an external order from the bishop, you will go; is that a fair
characterization?
A. No. That's not fair. It was an external order from the bishop.

Q. Order?
A. Yeah. There was an external order from the bishop.

Q. Okay.

A. It was also-I mean, I don't-I don't know that-I don't know that I can
adequately explain it other than just by saying that you have this external
order to do something and there are certain things that you're ordered to do
that are repugnant to you, and there are other things that you're ordered to do
that you're like, okay, that's a good thing. And in this case the two lined up.
I was ordered to do it and I said, you know what, that's not a bad thing to
do, helping people out. So I was happy that it was-you know. And I don't-I
really-you know, I don't think that I'd ever be ordered something absolutely
repugnant from my church leaders, but-
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Q. Right.
A. -you know-

Q. It wasn't fun.
A. But this was an instance in which I was ordered to do something and
I did comply.

Henrie Depo., p. 60:10-62:11 [bold underscore supplied]. Being a member of the Church since
birth, and following its teachings, Mr. Henrie further characterized his bishop's order or a calling,
as follows:
And I was taught always as a deacon, as a teacher, as a priest, as
an elder, I probably will as high priest, if I ever make-it-I was
taught in primary. I was taught In nursery that when somebody

extends a calling-when your bishop extends you a calling, when
your stake president extends-you a calling, you accept it and have
faith that it's the right thing for you and for others, that that
calling is coming from the Lord himself.
And so to say it's like a "will you" and if you don't, it's cool, I think
that that's-in a way, yes, like looking at it from an outside
perspective. But if you're a member of the church and somebody

asks you to fulfill a calling, you 're going to accept it unless you've
got a shaky testimony, I guess, or something-because I've never
turned down a calling.

Henrie Depo., p. 64:21-65: 13 [emphasis supplied]. Mr. Henrie unequivocally testified that he was
ordered by his bishop to go with Monn.on Helping Hands to clean up the burned area:

Q.

Okay. So was this an order just to you as the president of
the quorum or was it to you and then for you to order the
people of the quorum to come?

A.

Well, if you break it down what he said, he said, President Henrie,
I need you to gG--'-you need to go participate in this cleanup and

get other people to come· with you, as many people as you can
muster. So he ordered me to go and he ordered me to get other
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people, as many as I could get. He never-he never came into the
elders quorum and, to my knowledge, he never went into the high
priests. He passed it off to me. He never went in and said, hey, I
need every single one of you guys to come in. He gave it to me. He
delegated that responsibility to me, but I don't think that he-I don't
think that he-I don't think he-well, he didn't. He didn't say, but if
you don't want to go, you can delegate that responsibility to
somebody else. He gave it to me.

Henrie Depo., p 65:14-66:8 [bold underscore supplied]. Mr. Henrie also never said no to his

bishop's requests. Henrie Depo., p. 69:5-12.

Mr. Henrie's testimony is copasetic with the Church's organizational structure, in that the
members of the Ward Council, including the Elders Quorum President, serve in the Church to
accomplish the Church's assignments:
4. The Ward Council
4.1 Councils in the Church
The Lord's Church is governed through councils at the general, area, stake, and ward
levels. These councils are fundamental to the order of the Church.
Under the keys ofpriesthood leadership at each level, leaders counsel together for the
benefit of individuals and families. Council members also plan the work of the Church pertaining to their assignments. Effective councils invite full expression
from council members and unify their efforts in responding to individual, family,
and organizational needs.
Gabiola Aff., Exh. C (2010 Handbook 2: Administering the Church) [emphasis supplied].·

Sometime before 8:30 on the morning of July 14, 2012, Mr. Henrie went to Century High
School, wheretheChurchhadastagingareatohavememberssignup. HenrieDepo.,p.48:19-49:3;
110: 16-23. There were about 500 church members there, and they were wearing smocks with the

Mormon Helping Hands logo and the Church's name on them. Id., p. 49:4-24; Gabiola A.ff., Exh.
B. There were tables set up, and Mr. Henrie lined up to sign his name and ward. Id., p. 77: 3-79: 11.
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There were sisters giving directions on where to and what to do. Henrie Depo, p. 79:12-19. Mr.
Henrie did not remember signing any forms or releases or waivers. Id., p. 80: 2 2-81: 5. Smocks were
handed out at the tables, and Mr. Henrie was handed a smock with the Mormon Helping Hands and
the Church's name on it. Id., p. 81:6-82:25; 86:18-20. When Mr. Henrie looked at the smock, he
was concerned as it was "grotesquely" large. Id., 88: 13-20. Mr. Henrie testified that while he said
it was too big, the Helping Hands person told him he had to wear it or he could not participate. Id.,
p.86:2-22. Mr. Henrie testified more specifically, as follows:
Q. Okay. And then did she say anything about it?

A. Whoever it was-I remember getting it. It was handed to me and
I remember sayini this is really big. And they said, well, it's all
we've got left, because apparently, they'd been picked clean-well,
not-I don't know how clean because, you know, I can't vouch for
how many were left. But at that point they said this is all we've
got left.

Q. Okay. And it looked big to you, too big for you, is that what
you're saying?

A. It looked really big. And, I mean, I don't know what their
standard was, but, I mean, to me it seemed-it could have been a lot
tighter fit-like a lot tighter fitting.

Q. So did you put it on?

A. Yeah. I tried it on.
Q. And you asked for a smaller size, but you were told there's none left;
is that the phrase?

A. I tend to think that it was "this is all we've got left."
Q. Are you fuzzy on that? Is that the gist of it or-

A. The gist ofit is that they didn't have a smaller size and that's all that was
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left.
Q. But that's all that was left. So I infer from that that there were other
sizes-smaller sizes previously, but they'd ran out; is that what-

A. That's what I was led to believe.
Q. By what she said'?
A. By what the person who handed it to me said, yes.

***
Q. And was there any discussion about whether you had to wear it or
should wear it or-

A. Yes, there was.

Q. What was that discussion'?
A. I was told that I had to wear it to participate in the cleanup. It was
required.

***

Q. -the person who may have been a female, she's the one who told you
that it's required that you don the vest--

A. That's correct. She told me that.
Q. -smock? Did you have a concern about it being too large at the time?
A. Well, yeah. I said it's pretty big. I would like a smaller one so it fits better.
And that's -and then that's when they repeated it's all we've got. So I said
right. Because, you know, to participate, you have to wear it.

HenrieDepo.,p. 83:1-84: 8; 86:2-7; 87:10-16. Mr. Henrie was concerned the smock was too big,
for safety reasons, and that "wearing something that's too large-a gannent that's too large for you
is not smart when you're working in industrial type settings." Id., p. 91:1-11. As a result of being
told he had to wear the smock or he could not participate, Mr. Henrie felt stuck;
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Because she had already said they're required for the project, they're required
for working up there and this is all we've got so I was stuck. I was at the front
of the line and there are people behind me and they said this is all you've got and if
you're going to work on the project, you've got to wear it. So, I mean, I was stuck.
I didn't-I mean, I guess an ideal circumstance, everything-you know, with plenty of
other smocks available, I would have said, yeah, I've got a safety concern, give me
another one, but I had already expressed my concern that it was too big and she
said this is all we've got and that you need it to work on the project, and so I
guess I just said all right. This is what I've eot. I'm just going to have to work
with it. I can see your point, but I just-I was stuck. I felt stuck.

Henrie Depo., p.96:5-22 [emphasis supplied] .

. Mr. Henrie then proceeded to work on the project, as he was "ordered to go up and do a

service project, which involved rolling trees down a hill ...." Id., p. 100: 10-12. The work put him
"directly in harm's way," ... as he "could have gotten crushed." Id.,p.100:12-18. Mr. Henrie also
felt that the Church forced him in to wearing a large smock that was too large for him was inherently

dangerous, where it could catch on the tree limb and pull him down the hill. Id., 131:18-132:24.
After donning the smock, Mr. Henrie went to work, working on a hill, rolling and throwing
two foot tall, approximately 70 pound sectioned logs. When he picked up a log, a branch caught the
smock he was wearing and pulled him down the hill with it Id., p. JJ2:19-114:20; 116:18117:17;122:4-9,· 125:17-127:9. Mr. Henrie injured his right knee and had to have surgery. Id.,p.
146:4-23; 149:13-150:3.

III. STANDARD OF REVIEW
Rule 56(c) of the Idaho Rules of Civil Procedure provides that summary judgment "shall be
rendered if the pleadings, depositions and aill11:_issions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as amatteroflaw."' Smith v. MeridianJointSchoolDist. No. 2,128 Idaho 714,718,918
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P.2d 583,587 (1996)(quoting I.R.C.P. 56(c)); see also Avila v. Wahlquist, 126 Idaho 745,890 P.2d
331 (1995). In making this determination, a court should liberally construe the record in favor of
the party opposing the motion and draw all reasonable inferences and conclusions in that party's
favor. Smith, 128 Idaho at 718,918 P.2d at 587 (citations omitted); Boswell, supra, 158 Idaho at
558, 348 P.3d at 501. Further, the non-moving party "has the burden of presenting sufficient
evidence to establish a triable issue which arises from the facts, and a genuine issue of fact is not
created by a mere scintilla of evidence." Jarman v. Hale, 122 Idaho 952, 955-956, 842 P.2d 288,
291-292 (Ct. App. 1992)(intemal citations omitted). However, "]i]f the moving party fails to
challenge an element or fails to present evidence establishing the absence of genuine issue of
material fact on that element, the burden does not shift to the nonmoving party, and the nonmoving
party is not required to respond with supporting evidence." Smith, supra, 128 Idaho at 719, 918 P.2d
at 588 (citing Thomson, 126 Idaho at 530, 887 P.2d at 103 8)). Additionally, based on the evidence,
if reasonable persons could reach differing conclusions or draw conflicting inferences, summary
judgment must be denied. City ofChubbuck v. City ofPocatello, 127 Idaho 198, 200, 899 P.2d4 l l,
413 (1995)(citation omitted), citing Harris v. Department ofHealth and Welfare, 123 Idaho 295,
298,847 P.2d 1156, 1159 (1992)).
IV. ARGUMENT
A. AS THE CHURCH'S AGENT TOLD MR. HENRIE HE HAD TO WEAR THE
OVERSIZED SMOCK, THE AGENT'S STATEMENT IS NOT HEARSAY
BECAUSEITISAN ADMISSIONOFAPARTYOPPONENT ATTRIBUTABLE TO
THE CHURCH.

The Church's motion to exclude centers around its agent's statement to Mr. Henrie that ifhe
wanted to participate in the project, which Mr. Henrie concluded was an order from his bishop, then
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he would have to wear the oversized, "grotesquely large" Mormon Helping Hands smock. As Mr.
Henrie was ordered to work on the project, and "was stuck" since the Church's agent told him he had
to wear it or not participate, he wore it. The Church's agent's statements that Mr. Henrie had to wear
the oversized smock is admissible against the Church, and it is not hearsay.
As I.RE 801 provides:
d) Statements which are not hearsay. A statement is not hearsay if -

***

(2) Admission by party-opponent. The statement is offered against a party and is (A)
the party's own statement, in either an individual or a representative capacity, or (B)
a statement ofwhich the party has manifested an adoption or belief in its truth, or (C)
a statement by a person authorized by a party to make a statement concerning the
subject, or (D) a statement by a party's agent or servant concerning a matter
within the scope of the agency or employment of the servant or agent, made
during the existence of the relationship, or (E) a statement by a co-conspirator of

a party during the course and in furtherance of the conspiracy.
[Emphasis supplied]. It is well-settled that a statement by a party opponent, and a statement of an
agent of a party opponent is not hearsay. McGill v. Frasure, 117 Idaho 598, 602, 790 P .2d 379,383
(Ct. App. 1990); Vreeken v. Lockwood Engineering, 148 Idaho 89, 107, 218 P.3d 1150, 1168 (2009).
Here, the Church has not met its burden of showing that there was some other religious organization
or entity having the Church's members sign up and wear the Mormon Helping Hands smock. The
Church has filed no affidavit stating that it and the Mormon Helping Hands were not the only entity
there at the marshaling area, nor has it put forward any evidence showing that other entities were
handing out the Mormon Helping Hands smocks. What the record does show, is that the Church's
members who were at the project, were all wearing the Mormon Helping Hands smocks. See
Gabiola Aff., Exh. B (Mormon Helping Hands video produced by the Church in discovery).
In addition, the Church held the Helping Hands people out as persons with apparent authority
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to act at its agent. In Idaho, it has long been settled that apparent authority exists "when a principal
voluntarily places an agent in such a position that a person ofordinary prudence, conversant with the
business usages and the nature of the particular business, is justified in believing that the agent is
acting pursuant to existing authority." Clark v. Gneiting, 95 Idaho 10, 11-12, 501 P.2d 278, 279-80
(1972); Bailey v. Ness, 109 Idaho 495, 497, 708 P.2d 900, 902 (1985) (citing, Clark, supra).
Apparent authority is sufficient to bind a principal to a contract entered into by an agent with a third
party, as long as the agent acted within the course and scope of authority delegated by the principal.
Clark, supra, 95 Idaho, at 11-12, 501 P.2d at 279-80; Bailey, supra, 109 Idaho at 498, 708 P.2d at

903. 2 In addition, the issue of apparent authority is a question for the jury to decide. Clark, 95 Idaho
at 12, 501 P .2d at 280; Bailey, 109 Idaho at 498, 708 P.2d at 903. Finally, ''where the agency has
been established by independent evidence, the declarations [of the alleged agent] as
corroborative evidence are admissible." Clark, supra, 95 Idaho at 12,501 P.2d at 280 (citations

omitted)(emphasis supplied)).
Here, there is no question the Church held the people handing out smocks and signing in
other members as its agents. Mr. Henrie testified that there were "sisters" at the tables, giving
directions on whereto go and what to do. HenrieDepo., Id.,p. 79:12-19. Smocks were handed out
at the tables, and Mr. Henrie was handed a smock with the Mormon Helping Hands and the Church's
name on it. Henrie Depo., p. 81 :6-82:25; Gabiola A.ff., Exh. B ( Mormon Helping Hands Video).
Under Clark, supra, the Mormon Helping Hands person's statement is corroborative evidence and

support of its motion to exclude, the Church cites to a Minnesota Court of Appeals
case, Peters v. Silver Creek Traders, Inc. See Memorandum in Support of Motion in Limine to
Exclude Hearsay Evidence, p. 9. That opinion was an ''Unpublished Opinion" and pursuant to
Minn. Stat.§480A.08.08(3)(c) is not precedential.
2In
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admissible, especially where there is independent evidence, here, the Mormon Helping Hands video,
showing everyone was wearing the Church's smock. Further, this sufficiently establishes a fact, and
therefore a reasonable inference, which the Court must give to Mr. Henrie, that the person who
handed him the smock and told him he had to wear it or he could not participate was an agent of the
Church. As such evidence is not hearsay as an admission of a party opponent, the Church's motion
must be denied. Furthermore, it is an issue of fact for the jury to decide as to the agency relationship
between the person making the statement and the Church.
-B.

WHETHER IT WAS REASONABLYFORESEEABLE THAT MR. HENRIE
WOULD BE INJURED WHEN ORDERED TO WORK IN THE CLEAN UP
BY THE CHURCH IS A JURY QUESTION.

The Court must deny the Church's motion as to the issue of foreseeability of whether Mr.
Henrie could have been injured. In that regard, the Church's position is not only contrary to Idaho
law, it is much too limited. Idaho law requires a showing that the risk ofhann was foreseeable, not
the mechanism of injury that the Church argues.
, It is well~established that "each person has a duty ofcare to prevent unreasonable, foreseeable

risks of harm to others." Sharp v. W.R Moore Inc., 118 Idaho 297, 300, 796 P.2d 506, 509
(1990)(citations omitted). The Idaho Supreme Court in Sharp further explained this duty to prevent
unreasonable, foreseeable risks of harm to others, as follows:
Every person has a general duty to use due or ordinary care not to injure
others, to avoid injury to others by any agency set in operation by him, and to
do his work, render services or use his property as to avoid such injury.
[Citations omitted.] The degree of care to be exercised must be commensurate
with the danger or hazard connected with the activity. [Citations omitted.]
Whitt v. Jarnagin,.91 Idaho 181,188,418 P.2d 278,285 (1966). Whether the duty
attaches is largely a question for the trier of fact as to the foreseeability of the
risk. Foreseeability is a flexible concept which varies with the circumstances
of each case. Where the degree of result or harm is great, but preventing it is not ·
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difficult, a relatively low degree of foreseeability is required. Conversely, where
the threatened injury is minor but the burden of preventing such injury is high,
a higher degree of foreseeability may be required. See U.S. v. Carroll Towing Co.,

159 F.2d 169, 173 (2d Cir.1947) (Judge Learned Hand); Isaacs v. Huntington
Memorial Hosp., 38 Cal.3d 112,211 Cal.Rptr. 356,695 P.2d 653, 658 (1985). Thus,
foreseeability is not to be measured by just what is more probable than not, but
also includes whatever result is likely enough in the setting of modern life that
a reasonably prudent person would take such into account in guiding
reasonable conduct. Bigbee v. Pacific Tel. & Tel. Co.,. 34 Cal.3d 49, 192 Cal.Rptr.
857, 665 P.2d 947 (1983); Mullins v. Pine Manor College, 389 Mass. 47, 449 N .E.2d
331 (1983).
Sharp, 118 Idaho at 300-01, 796 P.2d at 509-10 [emphasis supplied]. In addition, the Court in
Sharp, rejected the "prior similar incidents" argument, holding as follows:

Defendants argue that they are entitled to summary judgment on the issue of
foreseeability because the plaintiff failed to come forward with any evidence that
prior similar incidents of criminal activity had occurred in the building or in its
vicinity. However, the "prior similar incidents" rule was rejected recently by a
leading case upon which the trial court purported to rely to the contrary.

***

The solid and growing national trend has been toward the rejection of the "prior
similar incidents" rule.

***

Reduced to its essence, the "prior similar incidents" requirement translates into the
familiar but fallacious saying in negligence law that every dog gets one free bite
before its owner can be held to be negligent for failing to control the dog. That
license which is refused to a dog's owner should be withheld from a building's owner
and the owner's agents as well. There is no "one free rape" rule in Idaho. The "prior
similar incidents" requirement is not only too demanding, it violates the
cardinal negligence law principle that only the general risk of harm need be
foreseen, not the specific mechanism of injury. Such a requirement would
remove far too many issues from the jury's consideration. Foreseeability is
ordinarily a question of fact.

Sharp, 118 Idaho at 301, 796 P.2d at 510 [emphasis supplied][intemal citations omitted]. See also,

Rife v. Long, 127 Idaho 841, 846-47, 908 P.2d 143, 148-49 (1996)(citing, Sharp). As held in Sharp,
foreseeability is a question for the trier of fact. Additionally, the maxim that where the degree of
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hann is great, but preventing it is not difficult, results in only showing a relatively low degree of
foreseeability. Certainly, the risk of injury from forcing Mr. Henrie to wear a dangerously,
"grotesquely large" smock, solely for the reason that the Church could show the community it
performs services for the community, 3 was high, as illustrated by the fact that it got caught on a log
and sent Mr. Henrie tumbling down a hill. This risk could have been prevented by the Church not
forcing Mr. Henrie to wear such large and loose clothing. That is reasonably foreseeable to be a
dangerous item in an industrial setting, where loose clothing has the increased potential to cause
severe injuries or death.
Furthennore, as previously argued, the Church's position is much too narrow, and ignores
the "cardinal negligence law principle that only the general risk of hann need be foreseen, not the
specific mechanism of injury." Sharp, 118 Idaho at 301,796 P.2d at 510. It is the inherent risk of
injury of working on a hillside, throwing large logs down a hill, and the risk of harm associated with
that, not specifically whether it was foreseeable that the smock could have caused the injury, that is
relevant, although, again, wearing loose clothing, too, is reasonably foreseeable as creating a risk or

harm.
The Church cites to products liability cases, premises liability cases and a non-binding district
court decision, also a products liability case, to support its position.4 As is patently obvious, Mr.

3Mr.

Henrie is filing, concurrently with this memorandum, an Objection/Motion to Strike
the Affidavit of Paul Rytting, and Mr. Henrie's citation to paragraph 3 of that affidavit should not
be construed by the Court as a waiver of his objection to it.

cases--Sidwell v. William Prym, Inc., 112 Idaho 76, 730 P.2d 996 (1986)(products
liability case); Tommerup v. Albertson's Inc., 101 Idaho 1,607 P.2d 1055 (1980)(premises
liability case); non-binding Florida case-Husky Industries, Inc. v. Black, 434 So. 2d 988 (Fla.
Dist. Ct. App. 1983)(products liability case); Modroo v. Mountain Hardwear, Inc, Bonneville
4Idaho
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Henrie is not pursuing any products liability or premises liability claims against the Church, such that
any analogy to those cases is misplaced. Further, to characterize the wearing ofthe grotesquely large smock in a dangerous work environment, getting caught with a large log and causing Mr. Henrie's
injuries as a "freak accident" belies the glaring fact that wearing oversized or extremely loose
clothing is dangerous in an industrial setting like the one the Church placed Mr. Henrie in on July
14, 2012. Additionally, as to the district court decision appended to the Church's counsel's affidavit,
the district court there held it was not reasonably foreseeable for Mountain Hardwear to know that
a purchaser of its coat would injure his eye from a stretched drawstring. What is problematic is that
the district court there ignored the holding in Sliman v. Aluminum Co. ofAmerica (ALCOA) 112
Idaho 277, 731 P.2d 1267 (1986). In Sliman, the Idaho Supreme Court affirmed a jury verdict,
against ALCOA, where the plaintiff prepared to open a two-liter plastic bottle of 7-Up with a pair
of pliers, upon which the cap exploded from the bottle and struck her in the left eye, resulting in the
complete loss of sight in her eye. Sliman, 112 Idaho at 278, 731 P.2d at 1268. The Court rejected
ALCOA's argument that it was not reasonably foreseeable that a person would use a pair of pliers
to open the bottle, that the issue of foreseeability was a jury question, and concluded that the "jury
readily could have found that ALCOA could have foreseen [plaintiff's ] actions." Id., 112 Idaho at
283, 731 P.2d at 1273.
Again, the issue of foreseeability is a question for the jury and summary judgment is not
appropriate.

County Case CV-2013-6714, also a products liability case.
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C.

AS PROXIMATE CAUSE IS A JURY QUESTION, THE COURT MUST
DENY THE CHURCH'S MOTION.

It is well-settled that the "question of proximate cause is one of fact and almost always for
the jury." Cramerv. Slater, 146 Idaho 868,875,204 P.3d 508,515 (2009). Furthennore, proximate
cause can be shown from a "chain of circumstanc~s from which the ultimate fact required to be
established is reasonably and naturally inferable. Nield v. Pocatello Health Serv. Inc., 156 Idaho
802, 813, 332 P.3d 714, 725 (2014).
As th_e Church acknowledges, the issue of proximate cause is a jury question. Here, it is also
an issue of fact as to whether the risk of harm the Church forced Mr. Henrie into was reasonably
foreseeable. Whether Mr. Henrie's bishop ordered him to go to the clean-up is a question of fact
also. Mr. Henrie's bishop acknowledged he gave Mr. Henrie an assigmnent. Mr. Henrie, being a
life-long member of the Church, who was taught that when you are requested or given an
assigmnent, you do it, because the Church considers it as a request from the Lord. Thus, the jury is
to decide how a reasonable member would view an assignment from his bishop and whether Mr.
Henrie rightfully took it as an order. This "order/' when combined with the Church's agent's
statement that you wear the Mormon Helping Hands smock or you cannot fulfill the Lord's request,
and, thereafter, putting on the grotesquely oversized smock, establish an issue of fact as to proximate
cause. In other words, this chain of circumstances-an order from your bishop, a directive from the
Church to wear the smock, grotesquely large as it is, and it getting caught on a log causing Mr.
Henrie to fall, is a determination for the jury, not this Court. For these reasons, the Court must deny
the Church's motion and let the jury decide the case.
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V. CONCLUSION

Based on the foregoing, Mr. Henrie respectfully requests that the Court deny the Church's
motion.
DATED this

.i.day of January, 2016.
COOPER & LARSEN, CHARTERED

N---"""'-~- ---_

By_.___

-£··
_ _ _ _ _ __
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I HEREBY CERTIFY that on this
day of January, 2016, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Bradley J. Williams
Jerry T. Stenquist
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405

[V
[]
[]
[]

[V

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile/ 522-5111
bjw@rooffatt.com
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Reed W. Larsen (3427)
Javier L. Gabiola (5448)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, 2"d Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
reed@cooper-larsen.com

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICTOF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
)
)
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)
)
v.
)
)
THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF
)
LATTER DAY SAINTS,
)
)
Defendant.
)

Case No. CY-14-2871 OC

BRYAN N. HENRIE,

AFFIDAVIT OF JAVIER L. GABIOLA IN
SUPPORT OF PLAINTIFF'S
MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND MOTION
INLIMINE

STATE OF IDAHO )
: ss.
County of Bannock )

I, JAVIER L. GABIOLA, being first duly sworn upon oath, depose and state as follows:
1.

That I am one of the attorneys representing the Plaintiff in this matter and make this

Affidavit upon my own personal knowledge and information;
2.

Attached hereto as Exhibit A is the copy of the deposition transcript of Bryan N.

3.

Attached hereto as Exhibit Bis the copy of the video of the cleanup of the Church's

Henrie;

Mormon's Helping Hand Program produced by Defendant through discovery;
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Attached hereto as Exhibit C is a copy of an excerpt of the 20 IO handbook #2;

administering the Church;
FURTHER SAITH AFFIANT NAUGHT.
DATED this

[i day of January, 2016.
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I HEREBY CERTIFY that on this
day of January, 2016, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Bradley J. Williams
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405
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U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile / 522-5111
bjw@moffatt.com

A f"Jidavit of Javier L. Gabiola in Supporl of Plainli !'rs Memornndum in Opposilion lo Defendant's Motion for Summary Judgmetn and Motion in
Limine • Page 3

131 of 297

()

In The Matter Of:
HENRIEvs.
CORP. OF THE PRES. OF THE CHURCH OF JESUS CHRIST OF LDS

BRYAN N HENRIE
October 19, 2015

T&T Reporting, LLC
477 Shoup Avenue, Suite 105
Idaho Falls, Idaho 83402

'

===-•••
•••
···--

···-

COPY

Reported By: Sandra D. Te1rill

RPR, CSR, No. 702

EXHIBIT
132 of 297

HENRIE vs.
("'"'\
CORP. OF THE PRES. OF TP.... _.tIWRCH OF JESUS CHRIST OF LDS

BRYAN N. HENRIE
October 19, 2015

Page 1

1 IN Tllll DIS1'RICT COURT or Tlllii SIX'J!H .JUDICIAI. DISTRICT OF Tllll:
STATE OF IDAHO, IN ,IINll FORTFJE COONTY OF smmocx
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BRYAN N. HENRIE,
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THE CORPORATION OF TllE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
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l Case No.
CV-2014-2871-0C
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Monday, October 19, 2015, 1:00 p.m.
Pocatello, Idaho

BE IT :REMEMBERED that tha deposition of

B:r:yan N. Henrie was taken by the attorney for

the

defendant at the office of Moffi,.tt Thomas Barrett
Rock & Fields Chtd., located at 412 West Center
street, Suite 2000, Pocatello, Idaho, before Sandra
D. Terrill, Court Reporter and Notary Public, in and
fer the State of Idaho, in the above-entitled matter.
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BY: BRADLEY J. WILLIAMS
900 Pier View Drive suite 206
Poat Office Box ·515 65
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(208) 522-6,00
KIRTON MCCONIE
BY: DAN MCCONKIE
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Suite 1800
Salt Lake City, Utah 84111
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For the Plaintiff:
COOPER & LARSEN
BY: BEED W, LARSEN
151 North Third Avenue, Suite 210
Poat Office Box.4229
Pocatello, Idaho 83205-4229
(208) 235-1145
A1ao Present:
Brandon Pincock
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as follows:)
Bryan N. Henrie,
produced as a witness at the instance of the
defendant, having been first duly sworn, was examined
and testified as follows:
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Min-U-Script®

(The deposition proceeded at 1: 19 p.m.

1
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25

MR. WILLIAMS:
Q. Would you state your full name for the

record.

A. Bryan Nilddlas Henrie.
Q. How should I call you? Do you want me
to call you Bryan or --

A.
Q.
A.
Q.

Yes, sir.
-- do you prefer Mr. Henrie?
Bryan is okay.

My name is Brad Williams and I'm the
attorney representing the defendant in this matter.
You've met here with me, I guess, on the
record, the risk manager, Brandon Pincock, and the
counsel for the church, Dan McConkie, before?

A. Yes.
Q. This isn't any kind ofan intimidation
tactic, Bryan. They like to go to depositions when

T&T Reporting, LLC
208.529.5491
office@ttreporting.com
ttreporting.com
208.529.5496 FAX

{1) Pages I ~ 4

133 of 297

HENRIE vs.
("~'\t
CORP. OF Tim PRES. OF TH. - ... }HUR.CH OF JESUS CHRIST OF LDS

BRYAN N. HENRIE
October 19, 2015

Pages

1
2

3
4

5
6
7
B
9

10
11
12

13
14

15
16
17
18
19
20
21
22
23
24

25

they can in cases they have for the church. That's
part of what they do and so it's a routine thing. So
I just want you to be at ease and not feel like
there's any pressure going on here. I'm just here to
understand the facts that gave rise to this accident,
and so I'm going to ask you a little bit about that.
Have you ever bad your deposition taken
before?
A. Never.
Q. So I'm going to get some background
information from you, just general, and then we'll
talk about the incident. Is that all right?
A. Okay.
Q. So starting off, age, how old are you?
A. 33.
Q. Okay. And you were born in, you just
told us, Atlanta, Georgia?
A. Actually, I was born in Omaha, Nebraska,
and I moved to Kansas when I was five and then I
moved to Atlanta when I was 12. That's just where I
consider myself to be from.
Q. Parents in the military or -A. My father was a career -- was a career
man with UPS.
Q. Oh, okay.
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A. Yes. That's a suburb of Atlanta.

Q. Okay. I was telling you a minute ago I
had some depositions for an insurance company in a
suburb of Atlanta. I don't remember there was a
whole big industrial section there. Not
manufacturing, but nic_e office buildings and that in
a beautiful part of town. I wonder if that's the
same area. I forget the name.
But, anyway, then did you go on a
mission right after high school or -A. I actually took one year and went to
Brigham Young University in Provo back in 2000. And
then I turned 19 the following summer. And I think
it was - it must have been a couple of months before
I turned 19 I got my mission call. And within three
weeks of turning 19 in August of 2001, I was on a
plane to the MTC in Provo. And then I went to
San Jose, California, Spanish-speaking mission.
Served for two years.
And then I - upon leaving my mission in
2003 I went straight back to BYU and finished my
undergrad there. I majored as a Spanish n:iajor.
Q. Okay. And then normally, one doesn't
really get into religion in most cases. There's just
-- since the church is involved in this Helping Hands
h-

h-
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A. Landed in corporate office in Atlanta.

Q.

Okay. Parents still living?
A. Yes.
Q. Okay. In Atlanta?
A. They have retired and moved to
Coalville, Utah.
Q. Okay. Do you have brothers and sisters?
A. Ihavethreesisters. One's-43. Her
name is Alisia. And one is 40. Her name's Christy.
And then there's one that's just 3 years older than
me. Her name is Kendra.
Q. Okay. So you're the youngest?
A. That's correct.
Q. My son name is named Nicholas, by the
way. That's his first name. He just left for his
mission in August. He's in upstate New York, Utica,
so that wasn't very fun dropping him off a few weeks
ago. That was a long, tearful ride home.
So I gather you went on a mission?
A. That's correct.
Q. So tell me, where did you go to high
school?
A. I went to school at Norcross High School
in Norcross, Georgia.
Q. Georgia. Okay. That's by Atlanta or --

Min-U-Script®
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event, I'm going to ask you about that. There1 s some
issue. So it's not to probe or be -- you know, these
are private matters and they're significant and
spiritual and I don't mean to probe or pry. So I
just want to get your perception to the extent it's
relevant. NormalJy Reed and I, we never talk about
that in jury trials or you can get in a lot of
trouble. So the only reason we ask is to the extent
it's relevant in this case.
So you graduated in college in what
year?
A. That would have been 2006.
Q. Okay. ·And then do I understand you went
to law school?
A. That's correct.
Q. Okay. Where did you go to law school?
A. I wasn't married at the time, so I
continued at BYU Law School from 2006 to 2009.
Q. 2006 to 2009?
A. That's correct.
Q. I think I know people that were there.
So you, obviously, did well in school to get in?
A. I did well enough in school to where I
wasn't completely unable to get into anywhere. And
then I took the LSAT and that opened up all the doors

office@ttreporting.com
T&T Reporting, LLC
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that I needed.
Q. You did well on the LSAT?
A. I did, yes.
Q. I wasn't able to get into BYU, so I had
to go to the University ofldaho. My grades
weren't-MR. LARSEN: Me, too. Best blessing that
ever happened to me.
Q. BY MR. WILLIAMS: But Itried. I also
applied at Yale. Anyway, I'm glad I went to Idaho
and I got to clerk for Chief Justice Robert Bates
afterwards and that was the best thing that ever
happened for me in my career.
A. Impressive.
Q. It was just luck. So how did you do in
law school? Well, I'm guessing.
A. I was, like, in the top half of the
class. I -- at the time I was still pretty immature
in pretty much every aspect and I really didn't put a
whole lot of emphasis in getting the best grades.
Kind of coasted a little bit, assuming that the
economy would continue to be strong and that I could
get a job, you know, whatever.
Q. Right.
A. And then I think it was in 2007 or 2008
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Texas, to practice immigration law with another
former BYU law grad named Joseph McGregor. He had
set up practice down there in the Dallas area after
losing his big fnmjob up in Cleveland, Ohio. And
so he, like I said, relocated down to Dallas, invited
me to join him, and we were doing immigration for -I believe it was from 2009 to 2010. And then, I
guess, immigration was the next phase of the economy
to get hit
It kind of happened -- it seemed to
happen in phases because I was -- you know, we were
chasing the proverbial jobs around. And immigration
was doing fine in 2009. And then in 2010 it had-it got hit hard. And there was some discussion
between Joe and me and I decided to frnd another job.
Q. Yes.
A. I applied out here to a finn in town,
May Rammell & Thompson.
Q. Okay. Greg May, Bron Rammell-A. Aaron Thompson.
Q. Good firm.
A. And worked for them up until January
the 2nd, 2014.
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when the proverbial turd hit the fan and everybody
kind of started to panic. People who had job offers
started receiving--you know, they started to be
rescinded. And I had a pretty sure thing that was
also rescinded. I mean, inasmuch as a pretty sure
thing can be rescinded. It wasn't, like, a flIIIl
offer, but it was going in that direction and then it
completely -- the door was slammed. And so, yeah, I
kind of then regretted not having been the first guy
to get in and the last guy to get out.
Q. Yeah. So there was sort of a glut there
where a lot of kids were going to law school and then
we had a -- okay. I remember that. Now I understand
from, actually, Reed's partner, Gary Cooper, told me
a while ago that that's turned around now, and now A. It's a market correction.
Q. -- firms are having a hard time
finding~A. It's a market correction. I think it's
a real good thing. I'm glad to see it, even though
it's not going to directly benefit me in any way,
shape, or form.
Q. So did you then.practice law after you
graduated at all?
A. I did.

Min-U-Script®
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Q. So that's a total of -- my math's not
good. How long was that?
A. It was like four and a half years.
Q. Four and a half years'?
A. Something like that, yeah. Four and a
half years of practicing law just in the regular
old-fashioned litigation .sense of the word.
Q. And that firm just does a little bit of
kind of everything over there; is that right'?
A. Yeah. It's a pretty general practice.
Q. Okay. I think, at least, Bron Rammell
had a pretty broad range of personal injury and maybe
divorce and maybe some criminal and work comp; is
thatA. Yeah. That's correct. It takes a
special breed to be able to spread yourself that

B
9
10
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13
14
15
16
17 thin.
18
Q. Yeah.
19
A. And I don't know that I ever felt
20 completely qualified for it, to be honest with you.
21 I felt like specialization was maybe something that I
22 was going to have to end up doing in the long run.
23
Q. I think that's true. And my firm has 34
24 attorneys now. Used to have 40. But we've got

25

bankruptcy, real.estate. So I agree with you. It's
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frightening to do a little bit of everything.
And then the other partners did divorce,
a lot of divorce -A. Yes. That's correct.
Q. -- is that right?
A. That is correct.
Q. So did you work for everyone there or
more one than the other? Give me some sense of that.
A. It was a pretty fair balance between
doing cases for Mr. Rammell and Mr. Thompson. And I
occasionally did stuff for Mr. May, although he was a
little bit more self-contained. And then they had
another partner -- or excuse me -- another associate
named Pete Wells, who, albeit not a partner, he was a
senior partner, even though there's no such thing.
Q. Senior partner?
A. In essence. Quote-unquote, associate.
Q. Associate?
A. Sorry. Sorry. Senior associate, that's
what I meant. Forgive me. I meant senior associate.
So he saw fit to give me a lot of his stuff too and I
was very grateful for it because I didn't have a
whole lot of my own stuff coming in.
Q. No, you wouldn't.
A. So I would take pretty much anything I
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Q. Ob. I'm sorry to bear that.
A. I think that might have had something to

do with it, although they never told me what it was.
They just kind of said you're gone. They didn't
explain themselves, so I don't -Q. But yon felt like they didn't honor the
compensation scale that you agreed to?
A. Well, it was in writing, but it wasn't a
contract. It was just, like, one of those letters.
You know, you get a -- I don't lmow if you ever got a
job where they send you a letter and they said this
is how we intend to do it, and then they changed
their mind. Because I think a lot of dollar signs -I mean, because it was a big case I brought in. It
was a personal connection of mine, somebody who got
in a car accident and life-altering situation, big
huge PI case. And so with it being a big pot of
money, I think they got a little -- I don't know.
It's anybody's guess. It's really all just
speculation.
Q. Greedy?
A. It's all speculation.
Q. You don't want to say greedy.
A. No. I don't want to say greedy because
they're nice guys. They're nice guys, for the most
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could get.
Q, And this may not be relevant, but do you
recall back then what the salary or what your
compensation -- was it just -- did you have a flat
salary or did it depend on the -A. I had a flat salary.
Q. -- hours you worked or -A. Oh, excuse me. I didn't mean to -Q. That's okay.
A. -- speak over you.
I had a flat salary with extra perks
based on a percentage of the money that I brought in.
And there was actually -- near the very end ofmy
time there, there was a pretty good dispute with one
of the partners over one of those because I brought
in a big case that made them a lot of money. And
then they decided to kind of go back and say, oh,
well, we know it says a certain percentage, but what
we really meant was this. And so it kind of caught
me off guard and there was a lot of back and forth.
Didn't tum into, like, a fight. I would never -you lmow, I didn't want to make _a big deal out of it.
I appreciated everything they had done for me, but it
was -- it was pretty shortly thereafter that we
parted ways. Yeah.
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part, anyway.
Q. So you did personal injury work then -A. Yes, I did.
Q. -- with Bron?
A. That's correct.
Q. And work comp, that kind of thing, did
they do that?
A. I helped Mr: May on a handful of
workers' comp cases. There was a guy in your fmn
who was just in here before the deposition started.
Q. Dave Gardner?
A. Yeah.
Q. He does work comp. He's our work comp.
A. I helped him -- I mean, I didn't help
him. I was helping Mr. May in a case against Dave,
and that was out at FMC, the old plant with an
asbestos inhalation or an asbestos-based mesothelioma
case. So, yeah, I dabbled in it, but I was by no
means their, like, go-to guy.
Q. Okay. So you had mostly personal
injury, like auto, premises liability, those kind of
cases?
A. A lot of car accident cases.
Q. Yes. I did a lot of that in my early
days on the defense side.
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A. And my car accident cases were like -generally like the small -Q. Injury?
A. Yeah, the small stuff. And the bigger
stuff was generally the stuff that Mr. Rammell
brought in and he would get me involved to write
briefs for him, because he thought I wrote well,
which is probably the only thing I did very well.
Q. Well, that's a huge part of being an
attorney, researching and writing, you probably found
out.
Did you get to participate in any trials
while you were there?
A. Yes.
Q. Okay. Personal injury-type trials?
A. I was not -- I was not involved in any
personal injury trials, actually. I don't know if it
was fortunate, probably more unfortunate for me,
personally, on, like, a personal level, that none of
those ever got to trial. They were generally
resolved out of court.
Q. I think that's probably what happens 90
to 95 percent of the time. And then did you guys
practice in both state and federal court?
A. Yes, sir. We did both.
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Q. So lots of diapers and sleepless nights?
A. Absolutely. And they had a little bit
of colic and a little bit of acid reflux, so there
was a lot of -- there was a lot of, you know -Q. Long nights?
A. Yeah.
Q. My oldest daughter had that too, so
that's hard. Does your wife work outside the home
then?
A. She has in the past six months probably
worked out of the home on two or three separate
occasions. She'll just get a call from somebody to
fill in as a dental hygienist because she does dental
hygiene. But she also does from time to time -- I
mean, it's been probably twice in the last year she's
gone and helped instruct at the Utah College of
Dental Hygiene. And basically all she does is stand
there in the clinic and make sure that they are using
proper techniques and getting all of the calculus off
of people's teeth and so on and so forth. Not
cutting people's gums up and -Q. Now, at the time of the incident that is
the basis of this lawsuit, which was ·- remind me the
day of the incident. It was -·
A. Well, I don't recall right off the top
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Q. Okay. So I didn't ask, were you - are
you married?
A. lam.

Q. Tell me about that. When were you
married? Who?
A. I got married on September the 12th,
2009, in Idaho Falls, in the Idaho Falls LDS Temple
to a gal from Shelley, Idaho, which is just south of
Idaho Falls.
Q. I'm from Idaho Falls, so I know.
A. And her name is Shantay, S-h-a-n-t-a-y,
and Henrie, just like me, as you would expect. At
the time her maiden name was Dooley.
Q. Dooley?
A. Dooley, D-o-o-1-e-y.
Q. Okay.
A. And we have two children that were born
here in the Portneuf Medical Center on
Q. You mean twins?
A. Twins, yes. Identical twins.

Q, Identical twins. So they're how old
now?
A. Two and a half, just a little over two
and a half.
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ofmy head the exact date, but it was July 20 --you
know, I Q. Mid July?
A. -kneed to have some refreshing of
memory.
Q. That's fine. We can look at that. Mid
July what year?
A. It would have been 2012. 2012, yeah.
Q. Okay. And was your wife working back at
that time?
A. Yeah. Yes.
Q. Okay. And then were you still with
Bron's firm at that time?
'
A. Yes, I was.
Q. You left there in what -- what was the
exact month and year again? You told me, but I -A. The last day I was in the office and
working was January 2nd, 2014, but I think that they
only had me offic_ially working there until
December 31st, 2013, because they didn't want to do
the books for those two days.
Q. All right. So did they just come to you
verbally and have an understanding, a parting of the
ways, or did they give you some kind of a written
termination, or bow did that come down?
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A. They just -- they called me in to work
after I had left on the 2nd. I had left because I
was just feeling a little, you know, under the
weather. I think I had a cold or something. And it
was, like, 5:00 and I was, like, I know attorneys
aren't supposed to leave at 5:00, but I'm going to do
it. And so I left. And then they called me back in
and it was sometime around 6:30, I think, and they
just said, hey, we're going to have to let you go.
And I was like, all right. Because I was -- I mean,
I kind of felt that it was comm.g, kind of. And it
was completely amicable and I- thlnk I caught them off
guard a little bit because they were like, wow,
you're taking this very well. And I was like, well,
how did you want me to take it, you know.
Q. Really.
A. And so I think -- I think that they
intended on.telling me why they were letting me go,
but they never got there. I think they were so
caught off guard. So it just -- it was just one of
those -- I mean, they did terminate me, but I
wasn't -- it didn't scare me or shock me at all. In
fact, I can't say I was happy about it, but I
wasn't -- I didn't go into a panic over the whole
thing--
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taken care of. And we got it rented out very
quickly, so that was a huge, you know, relief. We
moved down to Utah. And even though it wasn't like a
do-or-die situation, you know, I moved into a rental
house that had been recently vacated. It was my
parents'. And they said, hey, you can stay in this
thing for as long as you need; But, you know, I
understand when my dad says "as long as you need,"
what he really means to say is, you know, pick
yourself up and get back into the game, but don't
feel any kind of pressure. He wanted to soften the
blow for me.
Q. Sure.
A. So I moved into a place in Ogden, Utah,
and started looking for work.
Q. Okay.
A. Uh-huh.
Q. So you were not able to make your
mortgage payments after losing your job; is that what
you were indicating?
A. We made mortgage payments, but it was
via the renters. The renters were paying it for us.
Q. I mean when you lost your job, were you
buying a home at that time?
A. Oh, yes. Correct. Correct. But we
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Q. I see.
A. -- which they expected because they know
that I -Q. You're married?
A. Exactly.
Q. Yeah. And your wife, she was working
dental hygiene part time?
A. And then she wasn't.
Q. And then she wasn't?
A. After the girls were born, correct.
Q. Okay. So you were struggling like
all -- I assume, financially?
A. Not really, no. Not really-Q. You're doing okay?
A. -- no. I'm not going to say I'm
independently wealthy. But, you know, I've got -.I've got -- I've got a couple of dollars laying
around. We had saved up quite -Q. At that time?
A. Yeah.
Q. At the time you left. Okay.
So what did you do next employment-wise
after your departure from that firm?
A. Well, I immediately vacated our house,
so that we could put it up for rent so that that was
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were able to make the mortgage payments because, like
I said, we moved out and put it up for rent and the
rent from the renters covered the mortgage and so on
and so forth. So we were even on that, so it wasn't,
like, a net loss.
Q. But the reason you moved out was because
you lost your job and you were not able to pay for
the home; is that accurate or -- I'm not trying to
put words in your mouth.
A. No. No. No. No. You're not. You're
not. Not able to is a funny phrase because we were
able to. We just -- we just didn't want to deplete
our resources on something that --you know, that we
knew we could go ahead and have somebody else take
care of that for us in the form of a renter. And I
also was aware -- very keenly aware that there were
not a whole lot of job options around these parts in
the State ofldaho for people ofmy experience and my
particular set of skills, as it were.
Q. Okay.
A. And so we moved down to Utah to have a
better opportunity to actually get employment. And
also it was kind of nice to --you know, to get down
to where we had more family and have a little bit
more support, especially where we bad the young
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twins.

Q. Yeah. Okay. Did you look for work in
Pocatello or Southeast Idaho or did you just know
from your four years working there that the market
was such that you probably wouldn't be able to find a
job anywhere?
A. Well, I did -- I did have my antenna antennae up always about work, but I never -- I never
-- I don't think I engaged in any formal, you know,
job search in the State ofldaho.
Q. Okay.
A. I mean, it's not like I was completely,
100 percent happy with where I was over there. It's
not like there were --you know, I don't think it's
really relevant to get into interpersonal
relationships over there at the office. So I'll just
leave it at that I wasn't 100 percent happy over
there.
Q. Okay.
A. And so I figured, you know what, I might
as well just, you lrnow, look elsewhere and just see
what's going on.
Q. Okay.
A. And more than anything I wanted to -- I
wanted to kind of specialize in immigration law. And
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that, per se, in Southeast Idaho. I'm not sure about
Boise.
So you thought there was better
opportunities to specialize in that in Utah?
A. Or at least use Utah as a base of
operation to find it somewhere else. Yes.
Q. Okay. And what town did you end up in
then in Utah?
A. Ogden.
Q. Ogden, you said that.
A. Actually, South Ogden.
Q. Where Weber State is?
A. Yes.
Q. My oldest daughter ran track there for a
year, so -A. The house in which we lived was actually
no more than four blocks from Weber State.
Q. Is that right?
A. Yeah, that's right.
Q. The area where they run up on the hill
is a beautiful little town and school.
And then did you work for a firm there,
find employment at a law firm there in immigration or
wha_t happened with that -A. Well--
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so, yeah, I -- you know, the rug was pulled out from
under me in Dallas, and I don't blame anybody -- I
don't blame that on anybody but, you know, myself and
the economy a little bit.
Q. The economy.
A. So I started looking for stuff and I had
some interviews that I was flown out to in Denver
and -- well, that was the only one I was flown to.
The other ones were telephone interviews. And none
of those really panned out because there were so many
applicants. And maybe just -- maybe I wasn't
qualified. I mean, I can always just say there's
lots of applicants. But, you know, at the end of the
day I didn't get the job. But here in Idaho I did
look, but it was super informal and I also was keenly
aware that I wanted to be an immigration attorney and
there just isn't a whole lot of that.
Q. There's not a lot around -A. Not a ton.
Q. I think Breck Barton in Rexburg may do
some of that.
A. But it's like a side gig. It's not his
whole thing.
Q. It's not his whole thing, is it. So
you're right. I don't know of any firms that do
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Q. -- goal or dream?
A. -- the -- there's a lot of -- again, I
don't know how relevant any of it is, but I -Q. Maybe not. I'm just trying to -A. I'm not -- I'm just wondering what I
should talk about. I was -- I was on a track. I had
committed to my wife and to myself and to the
profession of the law to continue looking for work
very actively, as if it were life or death. But also
on my back burner was an alternate set of plans that
have since come to fruition. And when I was looking
for work, everything was falling on its face. I
mean, it was -- it was abysmal.
I would apply to -- I had to have
applied to over 150 different legaljobs across the
country and sometimes internationally and nothing was
panning out. And honestly, again, I would look at,
you know -- I would maybe look at the world economy,
but also look at my own resume and say, well, it
makes sense. I'm not necessarily tippy top ofmy
class at BYU, so I did not -- I didn't feel hard
feelings.
But then in March of2014 I had applied
and was accepted to go back to BYU, Brigham Young
University down in Provo, on a post-back basis, which
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is basically just you come back for a year, you pay
us graduate level prices, and you don't get to
register until the day of classes and we will tell
you when and where to do -- you know, they basically
make all the rules and you're just there at their
mercy-Q. Yeah.
A. -- which I was glad to be there on that
basis. I felt blessed to be able to go back. And it
was to take prerequisites to go back to dental- to
go back to school to be a dentist. And that's what
I'm doing right now. I'm actually interviewing here
a few times in the next week.
Q. So you've gone through dental school
completely then?
A. No. No. No. No. No. I'll be
interviewing -- dental school starts in August of
this upcoming year.
Q. Oh.
A. And I --you know, unless something goes
tragically wrong, I should be going to somewhere in
the country. I don't know where yet, but it will
probably--youknow, I don't want to get ahead of
myself, but it's going in the right direction.
Q. You've got all of the undergraduate work
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inactive were ridiculous, as far as I could tell. So
I just kept my Texas license. But that's all I need.
They just need you to have an active license and come
in to work.
Q. What's the name of the company? When
did you start there?
A. It's called Orange Legal Technology and
I started in July of this -- just this last summer,
2015.
Q. And you had to go back to school for how
much - how long to get the prerequisite work done
for dental school?
A. Well, I was in school from April of 2014
through March of 2015. And then I'm now in school
for the fall semester at UVU, which is Utah Valley
University.
Q. Yeah. That's a good school.
A. And then I'm going to be there again
this upcoming semester in the spring. And then I'll
be completely done. And I've just bided my time so
that it's all kind of comes slowly so I could, you
know, attack it piecemeal instead of, you know,
overwhelming myself.
Q. Okay. But since you couldn't get a job
· at a firm doing immigration law, your experience
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to qualify to get into a dental school?
A. With the exception of four classes that
I'm doing right now in this upcoming term as I'm
working down in Salt Lake.
Q. Okay. So you are working now?
A. Yeah.
Q. And in school?
A. And in school, yeah.
Q. Where have you been working since your
last -- that's a bad question. Did you ever work
again at a law firm after Bron Rammell's firm then?
A. No. I haven't worked in a law firm, no.
Q. Or practiced law?
A. Yes and no. The place I work at right
now is a e-discovery document review joint in Salt
Lake City. And I don't necessarily practice law, but
the work requires a law degree and licensure in one
of the jurisdictions of the United States. So, yeah,
I guess it's practicing law in a very loose sense of
the terminology.
Q. Do you have to have a Utah license?
A. No.
Q. So you're Idaho licensed?
A. It's actually -- I've actually since
given up my Idaho license because the fees for
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doing personal injury and that kind of stuff, I
guess, did you like it or not like it or just -- if
you couldn't do immigration law, you're not going to
practice law at all; is that what you're saying?
A. Well, that was kind of the way I felt
about it, but not really. I mean, you Jmow, I
always like -- I honestly wanted to be a dentist
before I was an attorney and I got into law because
it was kind of, as far as I could tell -- and no
disrespect to anybody in this room -- I always felt
it was way easier going that path. And then once I
got into the profession, I realized that's not
necessarily true. Because if you want to be a Reed
Larsen, you've got to be not only really super smart,
but also, you know, have a particular set of skills
that I don't know that I ever would have had.
MR. LARSEN: I don't know that I have them
either.
THE WITNESS: He's a very special -Q. BY MR. WILLIAMS: He's modest.
A. And I'm not just saying him. There are
other outstanding attorneys.
But, actually, right before I went back
to BYU, I was offered a job as an immigration
attorney. That's the kicker. And I did not take it
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because I said to myself, I want to be a dentist. I
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think that this whole breakup here in Pocatello

2

happened for a reason. It happened at the perfect
time. I got into BYU at the same time. Everything
worked out. The stars aligned, as it were, and I was
committed and very excited. And as much as I would
have loved having that immigration job presented to
me six months earlier, I was already fully invested
in going back and doing it. And it wasn't like, oh,
it's too late now type thing. I've already gone this
far. I believe in some costs. Sometimes it's behind
you. So, anyway, I was all in.
Q. I appreciate that. So that's -- people
-- I think there's an attorney in Pocatello who was a
doctor and then became a lawyer, So it's not
uncommon in this day and age for people to change
careers.
So let me talk to you -- let's go and
talk about this incident or accident.
A. Okay.
Q. There probably wasn't a great deal of
relevance to all that, but it's just get a picture of
who you are and what you've done and that kind of
thing is always good to know.
MR. LARSEN: July 14th is the date of the
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ward it was?
A. It was called the Paradise Ward.
Q. Paradise?
A, In the Tybee Stake.
Q.' Okay. My partner, Dave Gardner, he
lived in Chubbuck. Was he in that ward or -A. I tend to think that he was in a
different stake.
Q. Okay. You probably would have known. I
don't know how big your ward was, but.,.A. He was definitely not in our ward.
Q. Definitely not?
A. Yeah.
Q. Could have been in your stake?
A. Could have been, but I don't think he
was. I think it was the other Chubbuck stake that he
was in.
Q. And then -A. Dave's in the other. He's in the
Chubbuck Stake.
Q. Do you remember who your bishop was -A. Absolutely.
Q. -- at the time of -- I'll just say we're
talking about the time of this incident.
A. Okay.
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accident.
Q. BY MR. WILLIAMS: Oh, okay. Thanks.
Were you, I assume, raised in the
church?
A. That is correct.
Q. And here in Southeast Idaho/Utah, it's
pretty strong. I don't know what it was like in
Georgia, but I guess -A. In some ways it's better. In lots of
ways. In some ways it's the same and in lots of ways
it's worse. It just depends on what you -- yeah.
But the church is the same no matter where you go.
Q. Oh, okay. And you have the same kind of
meetings there -A. Absolutely.
Q. -- and all that stuff? Okay.
And so you've always been an active
member of the church since you were born and -A. Yes, sir.
Q. -- to this day?
A. To this day, yes.
Q. And then when you were working here, you
were in a ward here in Pocatello?
A. It was in Chubbuck.
Q. In Chubbuck. But do you remember which
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Q. Okay?
A. Yes. My bishop at the time was
Frederick Zundel, who is the -- well, he was released
as bishop since that time, but he's also an attorney
here in town.
Q. Heis?
A. Yes.
Q. I don't know him. What kind of law does
he practice?
A. He -- I'm not really sure his whole
scope, but he does do a lot of the Idaho Legal Aid
stuff.
Q. Oh.
A. He's in charge of that setup here.
Q. Is it criminal?
A. He does a lot of, like -- whenever I was
against him in cases, it was always in custody-type
things or spousal abuse type issues. He would help
people who couldn't afford to take care of their own
legal problems, but it was usually for people in
those kind of dire straits -Q. Right.
A. -- chlldren involved or woman who had
been allegedly abused.
Q. Do you recall who your stake president
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was back at that time?
A. Yes. It was President Loveland.
Q. Loveland?
A. I don't remember his first name, but it
was President Loveland.
Q. I've heard the name Stucki or Stucki.
Was that a stake president?
A. Stucki, from what I lUlderstand, when -he, from what I understand, is the one that set up
the cleanup effort over there.
Q. Okay.
A. Bron Rammell told me all about President
Stucki and he was from another stake, but I think it
was one of the northern Pocatello or Chubbuck stakes
upthere.
Q. Okay. And then in your ward you had a
calling and it was as -- what was your -- eider's
quorum president or -- is that right?
A. That's right. I was the eider's quorum
president.
Q. Okay. And there was, what, 10, 15, 20
_of you? I don't have any idea the size of your
eider's quorum back then. Do you recall, ballpark?
A. Well, ifyou want to bring into the
equation all members on the roll, it was probably
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at the time, you could see very clearly smoke
billowing out of the -- out of the south over one of
the mountains over there. And it started kind of
small and gotreally, really big really fast. And it
was black smoke. So we knew somethlng was up and we
just started getting in reports from family members
and friends and contacts because those guys over
there know everybody in town, at least they lead you
to believe that.
·
Q, Yeah.
A. But I think they do. They were just
telling us that it was a fire that started down there
over near -- I don't even know what it's called
anymore -- Creek -- something Creek. Anyhow, it's -Mink Creek.
Q. Mink Creek, uh-huh.
A. And it worked its way ovet into that
Jack something. Gosh, all the geography is now -Q. Fading?
A. It's faded. It's gone. But it was a
bad fire. And from everything I heard after the
fact, it was probably started by some guy dragging a
chain on the ground from his truck. You look
surprised. You haven't heard any of this stuff?
Q. I remember vaguely the fire, but I
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more like 20.

1

Q. 20?

2

A. I can't remember exactly, but I
believe -- I remember seeing a lot of names on there.
But if you go on a Sunday-to-Sunday basis, we
probably averaged somewhere between six and two.
Q. Oh, that low?
A. Yeah. Well, it -- we had a bunch of
people move out. It was a pretty transitory ward in
terms of people sticking arolUld.
Q. And then were there -- like, in the high
priests, were there more older people in your ward
or -- that's kind of like the ward I'm in. There
tends to be not a lot of people in their thirties,
forties.
A. It's skewed older. And by "old" I mean
probably the average age there was probably late
forties, early fifties. So not old, but older.
Q. Okay. So there was an incident in
Pocatello, I guess, a fire or -- do you know -- that
led to this Helping Hands. What can you tell me
about that? What do you recall?
A. Yeah. There was a day we were in the
office over there at May Rammell & Thompson. And
from the offices of the partners, the three partners
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didn't know those details.
A. I mean, I kept on top of it because I
wanted to know what caused it. And they said -- they
sunnised, to the best of their investigatory ability,
that it was just a guy who was dragging a stray chain
on the ground from a -- you know, a towing rig. And
it sparked and caught some grass on fire and the rest
is history.
Q. An accident, not an intentional -A. Oh, no; Yeah. No. They didn't think
arson was the culprit at all.
Q. So this is near the Century High School
area somewhat or -A. It's across the freeway.
Q. Across?
A. Yeah. Across the freeway on the -- to
the best ofmy knowledge it's the west side of the
road going out of town there and the south of town.
Q. And was it in an area where there were
actual homes?
A. Yes.
Q. And were homes burned?
A. Yes.
Q. How many?
A. I don't know, honestly. I've heard -- I
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heard people say that it was, like, 20. I've heard
people say it was fewer. I've heard people say it
was more. I honestly didn't pay attention to the
number of homes that were burned, although it was sad
that anybody's homes were lost, to be honest.
Q. Anybody injured or died, to your
recollection?
A. I don't think anybody was -- I don't
think anybody was deceased as a result of that fire.
Q. Good. And do they know the person who
had the truck that dragged the chain that started it?
Was there ever any -A. I don't know.
Q. -- investigation or ..
A. I don't know what happened with that,
honestly.
Q. Okay. But a lot of damage, a lot of
property damage, a lot of expense, I guess?
A. Yeah. It was pretty substantial.
Q. Was this all on the side of a hill, the
damage, the fire damage and that, or was it down onto
flatland; or do you recall?
A. Well, flatland, maybe. From whatfrom what I have seen and heard -- I mean, we went
across to Century High School when it was happening
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Q. So at some point the Helping Hands -·

how would you -- Organization, how would you describe
it? Is it an organization or the Mormon Helping
Hands? What's the correct terminology?
A. The Church of Jesus Christ of Latter-Day
Saints, as far as I can tell.
Q. Yeah. But the Helping Hands component,
is that -A. I don't know. I -- alls I know is my
participation in it and how I got there and why I got
there and everything. I didn't -- I didn't -- I
guess we wore -- we wore these yellow, like,
smock-type things.
Q. Yeah. I was going to ask you about
that.
A. They said Mormon Helping Hands on them,
but I don't know if that's like an organization or if
.that's just what they call them or what.
Q. So before that incident, you had not
heard of this Helping Hands organization or -·
A. I had read in the Church News and seen
pictures because it seems like every ti.me there's a
natural disaster or a manmade disaster, that they're
-- on the Church News there appears tons of yellow
smocks that says Mormon Helping Hands, so you can't
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with the rest of the town, it seemed like it.
There's a little landing you can go underneath the
freeway on a road andjust park there and you could
watch it. And we didn't want to watch it because it
was so sad. But when it started to die down a little
bit, we brought ourselves to go out there and just
kind of felt like you wanted to cry a little bit for
these people, you know.
Q. We, is that -A. That was me and my family, yeah. Well,·
me and my wife at the time. We didn't have our kids.
Q. Right.
A. So we watched. And, yeah, it burned it burned up a hillside and then back down the other
hillside or mountain, depending on what you want to
call it.
Q. Wow.
A. And, yeah, there was a little bit of,
quote-unquote, flatland where people's houses were,
but in terms of, like, a broad expanse or --you
·
couldn't put a football field in any of those flat
areas, those so-called flat areas.
Q. Right.
A. So I'd say, no, it's just mostly
hillsides.
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help but be aware of it. But I had never had to wear
those before.
Back in Georgia when we had a tornado
that destroyed homes of members in the ward-- you're
thinking tornado in Georgia, yeah, right. But,
seriously, there was a tornado and it destroyed their
homes. And we just went out in work clothes like any
other person with, you know, work boots, work pants,
overalls, and worked. Sci the advent of the Mormon
Helping Hands thing was something that I had not seen
firsthand. I had only seen it in the Church News.
Q. Okay. So this was your first real
participation in a Helping Hands type of event where
yellow vests or shirts were worn?
A. Yeah. Surprisingly so, because I had
done a lot of service for the church over the years,
and never with these smocks. So it was new to me in
that one regard.
Q. Okay.
A. Otherwise, it was just business as
usual, helping people.
Q. You'd seen and were generally aware of
the organization and its purpose and the people.
When there was, you know, earthquakes or fires or
whatever, this group of people would go out and help
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in some way and they'd wear yellow shirts or vests.
Was that the extent of your knowledge or was it
deeper than that?

MR. LARSEN: Object to the form of the
s question.
6
Q, BY MR. WILLIAMS:. Probably wasn't a very
7 good question. I'm just trying to understand the
4
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smocks -- these yellow getups, whatever they are -Q, Yeah.

A. -- I had seen them in the Church News
because the church, I guess, likes to make sure that
people are aware of the fact that they're helping
people in dire, you know, accident, catastrophe-type
situations, and that qualified.
Q. Had you ever read any literature or
anything about the Helping Hands and what-- from
official church literature about what it is, what
they do, before this event?
A. No.
Q. And since this event have you done any
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type stuff.
So he came to me as the bishop in church
on - I think it was the Sunday after it was
announced that we were going to be doing this and he
came to me as the elders quorum president and said,
president, I need you to do this. I can't. I can't
help. And it's come down from the stake that we need
to organize people and so I need you to get guys and
go. I need you to go. I need you to get guys out
there too.
And I like helping, but I wasn't really
super excited about going because I knew that I was
going to be filthy and I knew there were going to be
chain saws and my ears hurt when -- I have a lot of
auditory issues and it's really -- like, loud sounds
hurt everybody's ears. I'm not going to pretend like
they don't hurt people's ears, but mine are
exceptionally fragile.
Q. Really?
A. Yes. And so I was not excited about
going, but I said, sure, I'll go. I mean, he told me
I needed to get out there. So I went and I enlisted
the help of as many elders and high priests as I
could. And at the end of the day only one of them
wanted to come with. His name -- I've disclosed his
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research into the Helping Hands, what they do, what
their -A. I saw a video that Mr. McConkie showed

me. Dan McConkie, sitting here with us right now, he
showed me a video that was, I think, via YouTube. I
could be wrong. And so I saw that. It was a video
about that particular incident and it talked a little
bit, I think, about Helping Hands. But, honestly, I
haven't read anything about that initiative or that
program or what have you.
Q. All right. So to the best of your
recollection, tell me -- let's talk about the day of
this incident. Do you remember -- starting with
getting up in the morning, what time did you get up
and how is it that you happened to go out there and
become involved in this effort? Those are two
questions. How did you become involved in the
Helping Hands project? And then we'll talk about the
day -- the day of.
A. My bishop, who is, as I mentioned, Fred
Zundel -- good guy. I like him a lot. He's
physically unable. He has a couple of fused
vertebrae ln his neck and in his back, I believe.
I'm not really sure exactly what his injury is, but
he's unable to do any of that kin_d of heavy lifting
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name before, but it's Russ. His name is Russ,
Russell Waite. Again, a good guy.
Q. Is that the attorney? There's an
attorney -- or was an attorney. Reed would know
Russ.
A. No. Russell Waite is a corrections

officer up at the women's correctional facility -Q. Oh.
A. - up on the hill.
Q. Okay.
A. He has since moved out to -- while we
were still in the ward, he sold his place and moved
out to Twin Falls area to be a probation officer.
Again, he's a good guy. I like him a lot. We were
kind of-- I mean, we weren't, like, buddies because,
you know, you're married. You have --he had a kid.
We didn't hang out, but we were friends.
Q. Yeah.

A.. So I don't remember what I -- what I -what time I woke up. I don't remember what I had for
breakfast or anything like that. But I do remember
getting out there at the time the bishop told us to
be there and at the time that they had announced it
in church from the stake. I'm pretty-- well, it was
a multi-stake thing, but the stake announced it and
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they gave a time, a starting time that we were
supposed to go out to Century High School, which is
south here.
And so we got there at, like, exactly
the time we were supposed to be there and there was
already, like, a gigantic crowd there. I mean, we
were shocked at how many participants there were.
And I don't remember the nwnbers, but I'm sure that
it was -- you know, I'm sure that it was a decent
amount of people.
Q. Are you saying 100, 200, 400? What are
we-A. I'm not really good with, like - you
know, like, some people can look at ajar ofM&M's
and say there are approximately 700 M&M's in this
jar. I can't do that for you. but I would be shocked.
ifit were any less than 500 people.
Q. No kidding?
A. So it had to be 500. Anything above
500, it all seems about the same to me. So it was -ifI had to take an educated guess, for what it's
worth, educated, I'd say, yeah, like, 500 or more.
Q. So multi-stake?
A. Yeah.
Q. I don't know if you know how many
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·Q. Okay. So when the bishop -- you say
Zundel. Is that how you pronounce it?
A. That's bow.
Q. Because I know in Idaho Falls, there's
Zundel, pronounced Zundel. But is it a -- how is it
spelled?
A. There's no relation there. It's
Z-u-n-d-e-1, as far as I can tell. And he did work
up in Idaho Falls before he -- he quit the big fum
life and went to do the Legal Aid. And he said it
was more fulfilling, albeit, for much less money.
Q. Yeah.
A. I was like, I'll take your word for it,
Bishop.
Q. Okay. So the week before, there was an
announcement from the stake, probably read at church
on Sunday about that. And then the bishop came to
you and said as elders quorum president, would you go
out and enlist as many people as you can in the
elders quorum and high priest group to come and help
with the effort?
A. He put me in charge of it and said that
I needed to go out there and get people. I don't
!mow that -- I don't !mow that I could put it any
other way.
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stakes-A. I don't know how many stakes, no.
Q. -- but from Pocatello and surrounding
parts, like McCammon and -- do you know?
A. I don't know. I know that our stake was
involved in it though.
Q. And then within your stake there are
several -- or how many wards are within your stake,
if you knew back then?
A. I don't know. I focused on our ward and
the elders quorum. I didn't get that far out.
Sorry.
Q. There was probably several
A. Yeah. I would -- I'm sure there's more
than like -- I'm sure there's at least three wards in
the stake. Otherwise, it wouldn't be much of a
stake.
MR. LARSEN: Tybee Stake has nine wards.
MR. WILLIAMS: Nine?
MR. LARSEN: Eight wards and a student ward.
THE WITNESS: IfI had to take his word for
it, I'd say about nine. Nine, ten wards.
Q. BY MR. WILLIAMS: Did you know Reed
before this case?
A. I did, actually, yes.
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pretty straight forward.
Q. The elders quorum, it always falls to
them when somebody moves, it seems like.
A. It sort of feels that way. But, yeah,
but he did -- I mean, I don't remember -- I don't
remember exactly what hall or what room we were in,
but he did come to me and say that I was in charge of
this because he was unable and somebody needed to
spearhead it and he said I was the man.
Q. Okay. And that wouldn't be uncommon for
someone in that position to undertake that task or
responsibility; is that -A. I have never been presented with that
set of circumstances before, but I would imagine,
knowing what I know, that an elders quorum president
would probably be a pretty prime candidate for
organizing the troops. But I'm really outside of my
area because I was only elders quorum president there
that one time and that was as high in the ranks as I
had ever risen. Because before then I was mostly
just a Sunday school teacher. And then out of
nowhere I'm the elders quorum president.
Q. And since that time have you held
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positions as the bishop or in the bishopric?
A. No. I have not been in the bishopric.
Q. But, typically, in the wards I've been
in, if somebody moves or something or needs some
physical help, it's not uncommon to go to the elders
quorum because that's where your men are that are 20,
30, 40 and physically able and fit, as opposed to the
women or the high priests. Has that been true, in
your experience, as well?
A. In my -- in the Paradise Ward, whenever
there was a move-in or somebody moving and they asked
the ward for help, the bishop would take it on -well, he would take it on a case-by-case basis, but I
think maybe, at least for Bishop Zundel, I think his
default was the elders quorum because he knew that
me, personally-- he knew I was more able-bodied.
And I thinkthat at the time the high priest group
leader was--he was like a--he was like an older
guy and I think that he also had medical issues. So,
yeah. So we in that particular set of circumstances
were more likely to be efficacious out on the
hillside there.
Q. So did you take, like, a list, a sign-up
sheet, to the elders quorum and pass it down and have
everybody sign up who could help?
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and, you know, it's not like I was going to go on the
sheet later and say, all right, you signed up and you
didn't show up, you're off the team. So I don't
really recall either way.
Q. Same with high priests, same question.
You went around and attempted to enlist members of
the high priest quorum, but nobody was willing to
help?
A. We had people who were willing, but not
able.
Q. Not able physically?
A. Yeah. So we had a bunch of people who
were either unwilling or unable. I do believe there
was a good number of people who would have helped,
had they been -- had they felt somewhat able-bodied.
But, I mean, we're talking like some of these guys
were old. And by "old" I mean, like, older, like
senior citizens. And at that point I don't think
that you necessarily want to get involved in
something that involves, you know -Q. Would you say there were no members in
the high priest group that, from your knowledge, were
physically able of performing the tasks that were
going to be required, or-A. I don't know.
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A. Ifl did have a list, it's not one of
those lists that survived and made it into the annals
ofhlstory. More likely-- more likely than not it
was a who's going to be there. We need you all to
come out. And we had people volunteer by raising
their hand or saying me. And the only person who
would commit was Mr. Waite, out of all the people in
the ward.
Q. The churches I've been in in Idaho Falls
-- and we've moved three times and growing up -usually there's a clipboard and a sheet. I don't
know if that's just a ward specific thing or was that
a practice they used at your ward at that time or you
just don't recall?
A. I don't know. In the --yeah, I don't
know.
Q. But you don't specifically have an
independent memory of taking a signup sheet to the
elders quorum and passing it down to have everybody
sign or, in your case, not sign?
A. It could have been a sheet, but it also
could have been by show of hands. I don't -- I don't
remember specifically because it didn't really stand
out as a -- I mean, whether it was written or oral,
it meant the same to me. A man's words is his bond
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Q. - would you go that far?
A. I think a lot of them just didn't want
3 to mess with it. Like, they basically had the same
4 attitude about it that I probably did, you know. I
5 wanted to help people, but I didn't necessarily have
6 that Saturday free and I had to cancel plans and they
7 probably -- because it was kind of a -- it was kind
8 of an_ out-of-nowhere thing. Because the fire
9 happened and they waited for some -- I think it was
10 like three weeks and nothing, nothing, nothing. And
11 then all of a sudden out of nowhere, boom, we're
12 going to do it this next Saturday. And so I think
13 thai: a lot of people were kind of put off by that,
14 but I don't know. I can't speak for everybody. But
15 that's the feeling I got by a lot of people who I
16 think otherwise might have come.
17
Q. Okay. And I'm guessing in the elders
18 quorum and the active people, on any given Sunday,
19 you said six, eight, ten people. Of those -- I'm
20 assuming all of those were physically able to do what
21 was going to be done, but they just, for whatever
22 reasons, weren't willing to or bad conflicts, you
23 don't know?
24
A. Well, I have no idea. I didn't ask. I
25 didn't ask them why they couldn't come. I just asked
1

2
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who's going to come. I've been put in charge of
this. I need you guys to help, but I'm not going to
make assignments because -- I mean, because in my
heart of hearts I knew there were going to be a
couple of people there to help out. And ifl had to
stay a little longer, ifthere was a dearth of
people, I could put in more hours. I didn't want to
force any of these guys to do it, like I felt I was
kind of put on the spot where I had to do it. And I
wasn't at all bugged by Bishop Zundel. I wasn't
bugged by any of the leaders who set it up. I
wasn't, like, bugged by the prospect of going other
than -- I guess the timing was pretty short.
Q. Yes.
A. The timing in terms of, like, the
tumarmmd, like, hey, we're doing it this next
Saturday. But, no, there were -- there was one guy
who was not able-bodied because he's got some
handicaps, some like --you know, some mental
handicaps and physical handicaps.
Q. Did you go and were you disappointed at
the low turnout from your ward then, just you and
Mr. Ward, I guess?
A. Not really disappointed. Just -- you
know,just kind of said it is what it is.
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Q. Okay.
A. I'm not saying -- it was a good -- we
enjoyed the ward. It just -- it didn't really seem
to have that -- there's nothing wrong with it, you
know.
•Q. Okay. So you signed up and then, as it
turns out, there were maybe five hundred people
there, so there were plenty of people. So even
though your ward didn't have a strong showing, it
was-A. I don't know. I don't know as --you
used the word "plenty." In terms of that, I don't
know if that was plenty for what was going on because
it was a large swath of land that was burned. So,
you know, in my mind, I was told we need every single
person that can go out there and I was told I needed
to go out there, so I figured -- you !mow, I figured
they needed at least me. And, you know, ifwe could
have gotten more guys, it would have been good, But,
you know, you take what you can..
Q. So from your point of view, this was a
voluntary thing that you were doing to help the
community as opposed to an obligatory thing you were
required to do as part of your church calling?
MR. LARSEN: Object to the form of the
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Q. It is what it is?
A. You get as many as you can out and if
somebody wants to -- if somebody wants to reap the
benefit of having helped other people out, you know,
then so be it.
Q. Yeah. You didn't talk to anybody though
and try and put some pressure on them or twist some
arms in a gentle way on the elders?
A. Sure. I probably did. I mean, you
know, but you can only go so far before you go over
the line and become offensive. I think that it's
good to be a zealous advocate of helping other people
out, but it gets to the point where you're doing more
hrum than good by twisting, so you can only twist so
far.
Q. I see. Was Bishop Zundel disappointed
at the low turnout or signup, or -A. I never -Q. -- did you tell him?
A. He asked me after the fact and I said
just me and Russ went out, and he looked a little
like, oh, that's too bad. But, I mean, he wasn't
distraught by it because I think it was kind of
accepted that our ward was a little less of a
go-getter ward.
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A. Now that you've said that, I've kind of
forgotten the exact phrasing of your question. Can
· you please repeat it.
Q. Was it a voluntary thing, you going out
and helping with the Helping Hands, from your
perspective, or was it something your bishop -- you
were required to do, you had to do'?
A. Well, I mean, I'd be remiss ifl didn't
say that I had some, you know, like good intentions
in terms of like wanting to help the community out.
But, you know, if we're being honest, I felt
compelled because my bishop came to me and said
you're in charge of this, go out and do it and get
guys to come with you.
So, I mean, especially being the elders
quorum president and having that calling and
assignment and having-- you know, having sustained
my bishop and my stake presidency and my other church
leaders, both local and international, you know, the
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general authorities, you know, I said, well, this is
about as compulsory as it comes in tenns of church
service. And, you know, I don't know that I would
have gotten fired as the elders quorum president had
I not done it because -- I don't know. I don't know.
But it was compulsory, as far as I was concerned.
Q. And it was an inner _feeling yon had that
yon wanted to do kind of the right thing, I guess,
and magnify your calling maybe and be a leader as
opposed to an external order from the bishop, yon
will go; is that a fair characterization?
A. No. That's not fair. It was an
external order from the bishop.
Q. Order?
A. Yeah. There was an external order from
the bishop.
Q. Okay.
A. It was also -- I mean, I don't -- I
don't know that -- I don't know that I can adequately
explain it other than just by saying that you have
this external order to do something and there are
certain things that you're ordered to do that are
repugnant to you, and there are other things that
you're ordered to do that you're like, okay, that's a
good thing. And in this case the two lined up. I
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exact words, but I can tell you to the best of my
recollection that he said, President Henrie -because he called me President Henrie when he was
talking to me about church thin.gs. He probably also
called me President Henrie -- no. He usually called
me Bryan when we were just attorneys.
·But when he was the bishop, he came up
to me and said, President Henrie, I need you to go to
the cleanup and participate and bring as many of the
male members of the ward as you can muster. And I
don't remember anything other than probably asking
him, you know, how do I go about it. And he said
just go and figure out who can go with you. And I
said, okay. I will try to get as many people to go
with me as possible.
Q. Okay. Would you agree that -- in my
experience, and I'm a member too and I've had
callings and my wife has had multiple ones. And it
seems like each time the bishop will come and ask me
and my wife if, ·you know, it's okay, would yon do
this calling, And you can say yes or no. Most of
the times we say yes when they -- but it is something
I've been given an option in terms of callings. Has
that been your experience as well, that in terms ofa
calling, it's something you have an option, yon can
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was ordered to do it and I said, you know what,
that's not a bad thing to do, helping people out. So
I was happy that it was --you lmow. And I don't -I really -- you know, I don't think that I'd ever be
ordered something absolutely repugnant from my church
leaders, but -Q. Right.
A. -- you know -Q. It wasn't fun.
A. But this was an instance in which Iwas
ordered to do something and I did comply.
Q. Okay, And so I can tell from talking to
you, you're obviously very bright, went to law
school, practiced law, good writer. Language, you're
extremely articulate. Vocabulary is good. Now, just
let's be precise. So when you say "ordered," you're
saying Bishop Zundel did give you an express order to
go and participate?
A. Yes.
Q. Okay. What were the words? To the best
of your recollection, wha.t were his exact words?
A. Well, do you want to the best of my
recollection or his exact words?
Q. The best of your recollection.
A. Okay. Because I can't tell you his
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say yes or no, or not?
A. Well,yesandno. Yesandno. Youcan
say no to a calling. You can. You can also say no
to something your boss at work tells you to do. You
can say something -- you can say no to the commands
ofa police officer, but there will be repercussions
and-Q. Right.
A.. -- consequences. And I don't know that
they'll manifest themselves directly in terms of,
hey, Bryan, will you be the teacher for the Sunbeams.
And I say, no, and they say, okay, there's the door,
you're out of the church; you're excommunicated.
That's not going to happen.
Q. Right.
A. But there will be repercussions in terms
of, I believe -- I don't know for sure, but I believe
it goes on your record that you've turned down a
calling and that kind of stuff follows you for the
remainder of your time in the church, I believe, but
I don't know, honestly. And I was taught always as a
deacon, as a teacher, as a priest, as an elder, I
probably will as a high priest, ifI ever make it -I was taught in primary. I was taught in nursery
that when somebody extends you a calling -· when your
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bishop extends you a calling, when your stake
president extends you a calling, you accept it and
have faith that it's the right thing for you and for
others, that that calling is coming from the Lord
himself.
And so to say it's like a "will you" and
if you don't, it's cool, I think that that's -- in a
way, yes, like looking at it from an outside
perspective. But if you're a member of the church
and somebody asks you to fulfill a calling, you're
going to accept it unless you've got a shaky
testimony, I guess, or something -- because I've
never turned down a calling.
Q. Okay. So was this an order just to you
as the president of the quorum or was it to you and
then for you to order the people in the quorum to
come?
A. Well, if you break down what he said, he
said, President Henrie, I need you to go - you need
to go participate in this cleanup and get other
people to come with you, as many people as you can
muster. So he ordered me to go and he ordered me to
get other people, as many as I could get.
He never -- he never came into the
elders quorwn and, to my knowledge, he never went
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Q. What were their names, just -A. One was Jessie Davies and the other one
was - you know what, there was a little bit of flux
there in terms of who was in the elders quorum
presidency because right arotllld that time we
switched. So it could have been -- it could have
been a guy who ended up going out to Twin Falls. I
forgot his name because he was only in the ward for a
short time. Or it could have been Jonathan -Jonathan Q. Well, it's not important. If it comes
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A. Yeah.

Q. Let me see if I'm stating this fairly.
I think I understand completely what you're saying
when you've said what Bishop Zundel told you. You
perceived from your whole experience in the church as
an obligation as part of your calling, but you did
not order or force or coerce the other members of the
quorum in the same way that the bishop had ordered
22 you? Is that fair to say?
23
A. Yeah. I didn't coerce anybody to go.
24
Q. And they didn't feel the responsibility
25 you did to the bishop to not say no?
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into the high priests. He passed it off to me. He
never went in and said, hey, I need every single one
of you guys to come in. He gave it to me. He
delegated that responsibility to me, but I don't
think that he -- I don't think he -- well, he didn't.
He didn't say, but if you don't want to go, you can
delegate that responsibility to somebody else. He
gave it to me.
Q. Yeah. And then did you, in turn, take
your authority from the bishop. He's kind of the
boss there and you took your orders from the bishop.
And then did you go and also order the people in the
quorum to go?
A. I didn't. I didn't order anybody to go
because those guys had their callings, I was the
elders quorum president. I was in a special - I was
in a position of special -- like, responsibility in
the hierarchy of the church in tenns of the ward.
And when he told me to go, I felt it incumbent upon
me to· go, but he didn't -- I didn't -- none of these
other people were the elders quorum president, and so
I used as much -- like I said before, I mean, I used
as much mild arm twisting as possible without going
overboard. And, of course, there was a second and
first counselor in the elders quorum presidency, but
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A. I don't know what they felt.
2
Q. You wouldn't say that the other eight or
3 ten people were less spiritual than you or less -4 you know, you're doing what you're supposed to do and
5 those guys didn't, you're not saying that?
6
A. I don't know how they felt about their
7 own spirituality; but I never looked at them in terms
8 of how spiritual are they. And I certainly didn't -9 me, personally, I didn't base what I thought of their
10 spirituality based off of their participation in that
11 event. I didn't hold it against anybody. But
12 that's -- you know, that's because, as far as I could
13 tell, from what I heard from -- I only got my orders
14 from the bishop directly.
15
I mean, the stake presidency did order
16 the wards to mobilize. And so I guess in a way the
17 stake presidency also ordered, like, the auxiliaries
18 because they wanted the elders quorum presidents to
19 get there. I don't lo:J.ow. I can only -- I can only
20 speak to when Bishop Zundel said you need to go and
21 you need to get as many guys as you can muster. He
22 didn't say twist their anns, get them out there,
23 force them to go.
24
But he did tell me to go, so I went.
25 And when it came to me to get other guys to go, I
1
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tried to be as convincing as possible. But, as I
said before, a lot of people had prior -- prior
scheduled plans because they didn't give me a whole
lot of time. It was six days.
Q. Had you ever been asked to do something
as elders quorum president by Bishop Zundel that you
were not able to do because you had a conflict, say,
a work conflict or personal conflict or helping Bron
on a big case and a brief was due? Have you ever
said no to any request that Bishop Zundel made?
A. No. I never said no, as far as I can
remember.
Q. If you would have had a commitment, say
a trial or something or that, would Bishop Zundel
have understood and let you go or would you just be
speculating?
MR. LARSEN: Object to the fonn. It calls
for speculation.
THE WITNESS: I would be speculating. I'm
not going to say that because I don't know.
Q. BY MR. WILLIAMS: Did you have some idea
there was going to be a lot of physical labor
involved in the project and cleaning up? What did
you understand? You mentioned people were not
physically _able. What was your understanding of what
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in the morning -- well, strike that. How did you get
out there? I think I saw somewhere that you -A. I remember driving out there with Russ.
I went to Russ's house, Russ Waite -Q. Russ Waite.
A. -- and picked him up and we drove out
there. And I believe --.I can't remember who drove
now, but I think it was me. I don't know though.
Q. What kind of car did you have then?
A. My car at the time was a Honda Fit.
Still is. It's a Honda Fit.
Q. Fit?
A. Honda Fit, F-i-t. Hopefully, I drive it
the rest ofmy life.
Q. I've never heard of that.
A. It's a teeny, tiny, little car that
gets, like, 34 miles per gallon, at least in my
experience, and it gets me where I need to go.
Q. So you picked up Russ at his home in the
morning and drove out to Century?
A. That's correct.
Q. And about what time did you show up?
A. I don't remember, but I think it was
8:00 a.m. It might have been 7:00 a.m., but it
couldn't have been any past 8:00. It would have been
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you were going to be doing?
A. They said that we would be going out to
the site of the damage, the bum, the fire, and doing
a general cleanup. There wasn't a whole lot of
specifics. They said that you could bring a chain
saw if you wanted, if you had one. And they said to
wear appropriate footwear and they said - they said
the time and the meeting place and they said how long
we should be expected to be out there.
And they said that there would be -- it
would be physically--you know, physically-- I
don't -- I don't -- I don't really remember the
phraseology they used, but they said it was going to
be physically demanding to a certain extent. I don't
think they specified like how physically demanding,
spelled it out, but they just said it's going to be a
physical activity. You're going to be picking stuff
up. You're going to be doing stuff.
Q. Were there written materials you
received in advance as to what the responsibilities,
tasks would be, that you recall?
A. It's possible that somebody received
something like that, but I didn't receive anything
like that.
Q. You didn't. So you showed up what time
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either 7:00 or 8:00 in the morning. Maybe 7:30.
Q. So July, is this a warm ..
A. Yeah. So it would have been warm.
Q. ·- summer morning? Cloudy? Sunny? Do
you recall?
A. I do recall that it was not inclement
weather. It was -· I don't know that it was clear,
but it certainly wasn't inclement. And I don't think
it rained, so it was a good day for doing stuff.
Yeah.
Q. Okay. Do you remember what you were
wearing1
A. Yeah, I do. I was wearing jeans and
some work shoes that I had used to work before and I
was wearing a shirt, a T-shirt. And, you know, I was
wearing, you lmow, the under-· you know -- I was
wearing other stuff under my clothes.
Q. Garments?
A. Garments, yes. But I was also wearing a
T-shirt that was a -- it was a Woolworth base company
T-shlrt. I remember very clearly.
Q. BYU football or -A. No. Because I wore that shirt when I
did, you know, activities that I didn't care ifI
ruined the shirt because it didn't mean anything to
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me.
Q. When you say work shoes, are you -- like

a boot, a hiking boot, or steel-toed -A. I have never owned steel-toed boots, so
it wasn't those. But whether it was like a Columbia
boot or like an old set -- a pair of, like, rugged
shoes that have been through the wringer, I don't
remember very well. But I do remember I had used it
to work --you know, do service projects in the past
and they never gave me any problems, so I wore those.
Q. I was going to say if you're like me,
I've got old tennis shoes, ASICS and Nike, that I use
hiking or I have some hiking boots and different
things. But you don't recall?
A. I've got lots of different -- like, old
shoes. It seems like that's all I have.
Q. More like tennis shoes, running shoes?
A. Yeah. And I'm sure I've repurposed old
tennis shoes for working before, but I don't remember
what I had that day. It could have been -- it could
have been a lot of different candidates.

Q. More likely than not of the tennis shoe,
running shoe variety than hiking boot or 24
A. I don't know because I have both and
25 I -- and it just depends on -- it just depends on -23
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clear-cutting a forest way up a mountain for -- you
know, for some guy. That's kind of.random and that's
not very fruitful. I think they were focusing on the
residences, which, for the most part, to my -- you
know, my prior experience, are, like, leveled off
because you don't put a home, like, on a hillside.
_ So I was - I had kind of envisioned that we'd be
down in the -- around the homes on more or less level
turf. But when we were on a hillside, I wasn't like
-- I wasn't shocked out of my mind like, oh, my gosh,
we're on a hillside. It was -- it seemed -Q. So when you and your wife went and
watched the fire, you've described that, and I think
your description was most of that occurred on the
hill. There was nothing as big as a football field,
flat, landwise.
A. Well, not from where -Q. Let me finish my question.
A. Sorry.
Q. Did you think it more likely than not
that most of your work would be on the side of the
hill?
A. No. I didn't think -- I didn't think it
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I don't know.
Q. You just don't remember?
A. I don't remember.
Q. And when they said wear appropriate -what was your word -- clothing or gear? You said
that was-A. Just wear clothes that can get -- that
can get dirty and that you feel good working in.
Stuff you'd do yard work in, basically.
Q. And so -A. So that I don't destroy it because I'm
not going to go out there in, like, my polo shirt
and, you know, my khakis.
Q. Did you know that you'd be working on
this hill where you'd seen the fire burning the
homes?
A. I knew I'd be working where the fire
was. I didn't -- nobody said, you know, what the
terrain would be like or anything, but I knew that -I knew that it was burned out and some of it was on
the mountainside. And I -- but they did say that we
would be working around -- actually, I don't know if
they said that. It might be after the fact. I think
that they said we'd be working around residences,
that we'd be helping people.
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would be on a hill. That's the thing is like when we
were assigned on the hill, I wasn't shocked because I
knew that the fire had burned on the hill. But we
were told we'd be working around residences, or at
least I believed -- I can't say for sure that -- but
I remember thinking we're going to be working in some
dude's backyard or in their house like -- you know,
doing something or maybe like -- they didn't -- they
weren't very specific. They just said it's a cleanup
effort.
So I was trunking, oh, people's homes
got burned, so we're probably going to be going
through their stuff and, like, tossing it in
Dumpsters. I didn't really know. Maybe
clean-cutting all of their shrubbery that got burned.
I don't know. But when my wife-- because you asked,
when my wife and l were watching it, we just watched
the fire approaching an A-frame house over there and
that's all we were fixated on because it was like
within, like, 50 yards and the firefighters were just
going crazy to save it. And they saved it, so it was
a happy ending. We weren't there for more than ten
minutes because it was -- it was emotional tolling.
It was emotionally taxing.
Q. I'm sure. So when you showed up, did
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you have to sign in or something?
A. Yes, we did.
Q. So was this in the parking lot at
Century High School?
A. That's right.
Q. 500 people, so that, I think, was your
description of how many people were there that day.
But when you got there to sign up, bow many people
were in lines, or whatever, to sign up? Do you
remember?
A. Like I said, I mean, it was -- it was -it was -- I'd say it was 500 or more. But in terms
of people being in the lines, allI know is that we
were told to be there at a specific time and we got
there and it was already -- there was already -there were already people there. And so they must
have gotten a jump on it. But we got in a line and
after about ten minutes of standing in line, we
realized that it was the line to get into crews or to
-- it was some line that we weren't supposed to get
in to begin with.
Somebody then directed us to the first
line because, you know, it was just a bunch of
people. There weren't signs or anything. It was
just a mass of people.
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Q. Okay. Then what did you do? You get up
there and you sign -- did you sign a sheet that -A. Yep.
Q. -- had your name on it or something?
A. I think - I trunk that probably what I
did -- because I -- and this isn't speculation,
necessarily, but I don't remember exactly what I
wrote. But I think what I wrote was my name and the
unit I came from, like what ward I was from and
probably some, like,· emergency contact information,
but I don't know for sure.
Q. Okay. Do you rem~mber, was there
somebody there with the sheet giving you directions
on where to go, what to do?
A. Yeah. There were people there. There
were - I think that they were -- if I remember
correctly, they were sisters, like, women. And they
were telling us ~- but I'm not sure. I can't really
remember.
Q. Do you recall what--you don't know who
they were, I guess? You didn't know them -A. I didn't know them personally.
Q. -- personally?
A. Whoever they were, I did not know them
personally.
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Q. Oh, okay.

A. So we found the line we were supposed to
get into to sign up and we got in it and we signed
up, and that's what happened. We signed up.
Q. Was there one long line or multiple
lines leading up to the sign?
A. I can't remember. There must have -- I
don't know. I don't know. I'm sorry.
Q. What were there, like tables out in the
parking lot?
A. There were tables.
Q. These white tables you see so often that
are~~
A. I don't know the color of the tables,
but there were tables out.
Q. You don't remember if there were, like,
two, three, four signup spots or just one? You don't
recall?
A. There should have been more than one,
but if there was more than one or not, I don't !mow.
All I know is that I went to the one that pertained
to where I was and I got to there.
Q. Did you have t.o wait in line a long
time?
A. It wasn't that long.
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Q. Could you describe them? Do you have a
recollection if they were, you know, in their
forties, fifties?
A. Noidea.
Q. You just don't have a-~
A. All I know is that it was an adult.
That's all I know.
Q. Okay.
A. Because I would have remembered if it
was a child -Q. Yeah.
A. - or a teenager.
Q. Was it-~
A. But it was an adult.
Q. An adult female?
A. It could have been. For some reason I
tend to remember it was a female, but if somebody
said it was a male, I wouldn't be shocked because I
can't -- I really can't remember for sure.
Q. Not somebody from your ward?
A. No. It wasn't anybody from my ward.
Q. Okay. And then you just had to sign
your name and your ward, to the best of your
recollection, or did you have to sign any forms, any
kind of waivers, releases, anything like that?
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A. I don't remember any fonns or releases.
But, again, I -- to the best of my recollection it
was my name and my -- my ward name and I think that
there was emergency contact, just like my wife and
her telephone number.
Q. Okay. Then at some point were you -they were handing out vests. Is that the word you
used to describe it?
A. I used the word smock, but only because
I don't know what they're called.
Q. Okay.
A. Yellow things.
Q. Were they handing these out at a table
or whatever?
A. They were handing them out at a table.
I don't know if it was right where I signed up or if
they then directed me over to another table. But in
my mind, since that event, since it's been a few
years back, I've conflated it all in my mind to where
basically it all just happened all at the same place,
but it could have been two separate tables.
Q. And do you have a recollection -- were
you handed one or did you pick one up off a table or
a box?
A. I was handed one.
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Q. Okay. And then did she say anything
about it? Did she -A. Whoever it was -- I remember getting it.
It was handed to me and I remember saying this is
really big. And they said, well, it's all we've got
left, because, apparently; they'd been picked
clean -- well, not --_I don't know how clean because,
you know, I can't vouch for how many were left. But
at that point they said this is all we've got left.
Q. Okay. And it looked big to you, too big
for you, is that what you're saying?
A. It looked really big. And, I mean, I
don't know what their -- what their standard was,
but, I mean, to me it seemed -- it could have been a
lot tighter fit -- like, a lot tighter fitting.
Q. So did you put it on?
A. Yeah. I tried it on.
Q. And yon asked for a smaller size, but
yon were told there's none left; is that the phrase?
A. I tend to think that it was "this is all
we've got left."
Q. Are you fuzzy on that? Is that the gist
of it or -A. The gist of it is that they didn't have
a smaller size and that's all that was left.
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Q. Okay, And did you see the person you
handed it, was that the same person you talked to
when you signed up or was it -A. It could have been. But, like I said,
in terms of, like, faces, I saw so many faces that
day that it could have been a different person.
Q. Okay.
A. You could have swapped -- because, I
mean, there were a lot -- there were people milling
around.
Q. Lots.
A. And with me with my -- yeah, there was a
considerable amount of people there. And when you -and when you take into account the fact that most
people are confused in crowds and you add in my -you know, like I just have a hard time hearing in big
groups sometimes. But I think it was that -- it
could have been the same person.
Q. Okay. And did you see -- did they have,
like, a table or a box with these smocks in them or
do you just remember being handed one? What's rour
memory?
A. I think I was handed one because I kind
ofremember the exchange that took place at that
point.
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Q. But that's all that was left. So I
infer from that that there were other sizes -smaller sizes previously, but they'd ran out; is that
whatA. That's what I was led to believe.
Q. By what she said?
A. By what the person who handed it to me
said, yes.
Q. And your best memory is that she said
there's nothing left, this is all that's left?
A. And, again, you -- I don't think it's
important at all. I don't know. But I'm not sure
that -- at this point that it was a she anymore. But
it could have been, like I said. But they said that
that's all we have left. And so I, based on what
that person said, 'Wlderstood that there were smaller
sizes available at some point and that they weren't
anymore. Whether or not that's the case, whether
they were - you know, there was only one size ever,
I don't know. But that's all that they said. They
said this is all we have left. This size is all we
have left.
Q. And just looking at it, you could see it
looked like it was too big for you?
A. It did look very -- yeah. It looked too
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big for me. I mean, it fit on me without falling
down to the ground.
Q. Did you put it on at this time at the -while this lady handed it to you, did you put it on
right there?
A. I think I put it on. And ifI didn't
put it on, at least I held it up to myself and saw,
eyeballing, that it was too big.
Q. You're not sure. You don't have an
independent recollection of putting it on or not, but
you either put it on or you could tell from holding
it up that it was too big?
A. I know I had it on by the time I got
into the truck to go out to the site.
Q. Right.
A. But whether or not right in front of the
person I put it on or held it up to my body, I don't
remember. I think -- I don't remember. But either
way, I came to the conclusion that it was too big.
Q. Sure. Did you look and see if there was
a size, a tag on it that said what size it was'?
A. No. Because when I said do you have
anything smaller, they said this is all we've got
left. So extra large, large, small, medium, it's all
the same at that point because it's all they had
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A. Again, I don't know ifit's a lady. You
keep saying that, but -Q. No. I understand you don't recall, but
just to make this easy -A. Okay.
Q. --_the person who may have been a
female, she's the one who told you that it's required
that you don the vest -A. That's correct. She told me that.
Q. - smock? Did you have a concern about
it being too large at that time?
A. Well, yeah. I said it's pretty big. I
would like a smaller one so it fits better. And
that's -- and then that's when they repeated it's all
we've got. So I said all right. Because, you know,
to participate, you have to wear it.
Q. Okay. And _what was your concern? Was
it that it's too large. Were you concerned that it
was -what was your concern?
A. Well, I don't know that there was a
specific concern that was running through my mind at
the time. I just said to myself: This is really
big. It seems kind of silly that you'd wear
something that makes you look like a complete idiot
in front of --you know, ifI'm on the Church News,
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Page 88

1 heaven forbid, I'm going to look like an idiot. And
left.
2 if I'm on TV, same thing.
Q. And was there any discussion about
3
I just -- you know, I don't know. I
whether you had to wear it or should wear it or -4 guess I've just gotten to the point in my life where
A Yes, there was.
5 I like things that kind of fit the way they should.
Q. What was that discussion?
6 I've always kind of liked the more athletic-fit
A I was told that I had to wear it to
participate in the cleanup. It was required.
7 shirts, anyway, because I kind of like -- I mean,
B it's not like I like to wear tight-fitting clothing,
Q. By this lady handing this out?
9 but I like to wear stuff that fits. It shows that
A. No -- well, I don't -- I don't know. I
10 I'm not-- yeah. I don't like moo-moos. Not that
don't know who came up with it, but they said that
11 there's anything wrong with that. I just don't like
it's required that they -- that they had been -well, I don't know that they said that to everybody
12 them for me.
13
Q. Yeah. So you didn't want to look like a
else, but they said that we are telling people that
14 dork, especially if it was going to be on TV or
if-- excuse me. Let me -- if you want to
15 something. I can understand that.
participate, you have to wear it. Just like I said
16
A. Well, I mean, you know, public -- I
just now, if you want to participate, you have to
· 1 7 don't know that I was, like, thinking public image ·
wear the -- they didn't use the word "smock" probably
18 like --you know, because I'm not planning on running
because that's something that I said. Whatever the
19 for office. ·r was mostly just thinking this is very
garment is called, the yellow Mormon LDS Helping
20 grotesquely large.
Hands thing -21
Q. Yeah, That's like my son who went on -Q. We'll just say smock.
A. -- you have to wear it. Okay. Smock.
22 just went on his mission. I had to get him some
23 suits. I tried to give him a couple of my old ones,
Q. We'll just say smock. But I'm talking
about the conversation you had with this lady whose 24 but he wasn't quite as large as me and they didn't
25 fit well. So thanks anyway, Dad, Had to get the new
name you don't recall --
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suits. So you like things to flt, right?
2
A. Yes. I think everybody does, more or
3 less.
4
Q. And your concerns were, I guess,
5 stylistic, aesthetic, appearance-related concerns
6 about the size; is that fair?
7
A. I mean, it's -- I mean, I've had
8 discussions since then -- since then with
9 Mr. McConkie over here.
10
Q. Yes.
11
A. And I don't remember at what point it
12 became -- it might have been a concern at that time
13 that it was big because, you know, like, heaven
14 forbid I -, you know, I don't know. I -- I knew that
15 I wasn't going to be using a chain saw, so I wasn't
16 concerned that it was going to be. But, you know, I
17 guess there's always the underlying safety concern,
18 but I don't know -- I don't know for sure that that
19 was -- and it could have been 100 different things,
20 but I don't know. I guess all in all I knew it was
21 just too big. Whatever the reason, it was just -22 and it was like •• it wasn't just a little too big.
23 It was way too big. But not so much though th.at it
24 was falling off of my body, but it was draping off of
25 me.
1
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A. Well, I didn't say that that was my
primary concern. That was just a concern of mine
that first came up and we talked about that and then
you didn't ask me any more questions about it.
Q. So now are you saying you also had a
concern that it was not going to be safe at the time
they handed it out, that was a specific concern that
you now have an independent recollection of; is that
your testimony?
MR. LARSEN: Object to the fonn. Compound.
THE WITNESS: Well, again -- again, I was -when I was talking with Mr. McConkie and Q. BY MR. WILLIAMS: After the demand
letter and -A. After all of that -Q. Right.
A. -- and with Brandon here, there was a
lot of -- at some time heated back and forth about
exactly what I said at exactly what moment. And I --
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if! had to -· ifl had to commit to one recollection
of exactly what my concerns were for it being too
big, I would say it was -- it was just too big and
that could -- I mean, that could lead to -- I don't
know -- I don't know that I had a specific fear of
getting pulled into a wood chipper because I didn't
think wood chippers were going to be out there, but I
did -- I do know and I did know at the time that
wearing something that's too large •• a gannent
that's too large for you is not smart when you're
working in industrial-type settings.
Like when I work in -- like when I used
to work in my dad's wood shop, you know, I couldn't
wear anything that was loose at all. You take off
your tie when you come back from -- you know, if you
have a tie on, you take that off. You don't wear
any, you know.jewelry. You don't keep your hair
long. And so I'm sure that that was a concern of
mine at the time.
Q. You said a moment ago that looking back
on this, you're not sure how much you have an
independent recollection of at the time versus what
you've thought about, learned and discussed since,
including settlement conversations with Mr. McConkie
and you've tended to conflate the two. So do you
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Q. Yeah. But I think you said your primary
concern was just the appearance of it more than any
3 specific safety concern from what you've said just a
4 moment ago. Is that not a fair characterization of
5 what you said? And we can have her read that back
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understand what I mean when I ask you do you have an
independent recollection as you sit here today of
what you thought at the time you were standing in
that line visiting with the lady? Do you have an
independent memory ofthat conversation?
A. My only independent -- yes.
Q. Okay. And do you have independent
memory as you sit here today that at that time you
bad a safety concern, whether or not it was specific,
just a general safety concern that this is too large
and I'm going to be in danger if! wear this smock?
A. My only independent memory that I can
say for absolutely certain that I had was that I knew
that it was way too big and I didn't have any -there was no -- I can't remember ifit was -- I can't
remember why at the time that was such a big concern
to me, but I did know, wow, this is way too big. And
that's as far as I can remember because as far as
whether it was not stylish, I mean, which I'm certain
wasn't my primary concern, but if it wasn't stylish
or it looked stupid, which is probably -- which was
probably a concern, knowing me, or safety, which was
probably a concern, knowing me, I don't know for
certain. All I know independently right now as of
this moment is that I knew it was way too large and
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that's all I can remember for certain, for certain
that was coming from that memozy.
Q. Okay. Did you express any concern to
the lady handing it out to you that it was too large?
A. Yes.
Q. And did you express any concern
specifically that you felt it was dangerous because
it was too large, that it would put you in danger or
at risk for some kind of physical injury or harm?
A. I don't remember specifically saying
this could end up leading to hann, no.
Q. Do you remember whether you thought ~~
that thought crossed your mind at the time you were
talking to her?
A. I can't remember whether that crossed my
mind specifically. I bet it did, but I don't know
for sure.
Q. If it had, wouldn't it be likely that
you would have mentioned to her that, ma'am, I think
this might put me at risk for physical injury or
harm, given the size? Isn't it likely you would have
said that if that thought had crossed your mind?
A. Well, you're asking me what I remembered
and now you're asking me what was likely, and they're
two different things we're talking about here. I did
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A. I answered that one and I said, no, I
don't remember saying those words.
Q. All right. Okay. And then if you did
have a concern of safety, would you not have
expressed that to her and· told her, ma'am, I don't
feel comfortable wearing this because I think it
could put me at risk of physical injury?
A. Well, ifl did have a concern about
safety, then, no, not necessarily would I have said
that because she had already expressed that she -that that's all they had. So there really wasn't any
other alternative, according to them.
Q. So assuming there were no other sizes,
if you actually believed there was a danger to you of
physical injury from wearing too large of a smock,
shouldn't you have expressed that concern to her?
MR. LARSEN: Objection. Asked and answered.
Q. BY MR. WILLIAMS: Shouldn't you have
expressed that concern to her?
MR. tARSEN: Same objection.
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orno?
A. Well, can you repeat it. Sorry.
Q. If you actually had a real and genuine
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ask her for a smaller one and I don't remember if it
was because of safety concerns or what. But she
immediately -- and I say "she" because that's the
gender we've accepted here because I don't remember
if it was a guy or a girl, but every time I say she,
I'm just following your lead on that. But she - she
expressed to me that that's all they had left.
I asked for a different size. Whether
it was motivated by.wanting to save my butt or look
good for the TV cameras or whatever, I don't
remember. Although, I'm sure it's not for TV cameras
because I really couldn't care less about those
specific other than, you Imow, I think -- I think -I think that when I -- well,· I know that when I
expressed a concern about the size of it, she said
it's all we've got left.
Q. Right.
- A. That's all I can remember specifically.
Q. And I don't think you answered my
specific question.
A. Okay.
Q. And that is did you say to her, this is
unsafe, I don't want to wear this because I think
it's going to be unsafe for me and I might injure
myself? Did you say anything of the kind?
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belief that the large size would increase some risk
for personal injury, shouldn't you have said that,
mentioned that to her?
A. Well, given the circumstances, no.
Because she had already said they're required for the
project, they're required for working up there and
this is all we've got, so I was stuck. I was at the
front of the line and there are people behind me and
they said this is all you've got and if you-- you
know, this is all we've got and if you're going to
work on the project, you've got to wear it.
So, I mean, I was stuck. I didn't -- I
mean - so, I mean, I guess in an ideal circumstance,
everything -- you know, with plenty of other smocks
available, I would have said, yeah, I've got a safety
concern, give me another one, but I had already
expressed my concern that it was too big and she said
this is all we've got and that you need it to work on
the project, and so I guess I just said all right.
This is what I've got. I'm just going to have to
work with it. I can see your point, but I just -- I
was stuck. I felt stuck.
Q. Would you agree -- wouldn't it be fair
to say that the church would not want you to do
something or provide you equipment or clothing that
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they knew or believed would cause you injury or harm?
MR. LARSEN: Object to the form of the
question.
Q. BY MR. WILLIAMS: You can answer.
MR. LARSEN: Calls for him to testify as to
the church's state of mind -·
-THE WITNESS: You !mow, honestly -MR. LARSEN: --which is pure'speculation.
THE WITNESS: Yeah. I don't know. I don't
know what the church -- what the church's stance is
on any of that stuff.
Q. BY MR. WILLIAMS: Well, I mean, Bishop
Zundel couldn't go because he had some physical
problems?
A. Uh-huh.
Q. But you didn't have any physical
problems that prevented you from going?
A. No. I didn't have any.
Q. Now, if, hypothetically, you had a bad
back like I've had for many years and you thought
going up and lifting tree trunks was going to be
involved, wouldn't it be incumbent upon you to
express that limitation or handicap?
A. To who?
Q. To whoever was asking you to go up and
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MR. LARSEN:

Same objection.

Q. BY MR. WILLIAMS: --would he?
A. Well, I don't think that Bishop Zundel
was - I know for sure that he wasn't out to get me.
He didn't set me up. I don't think that he would
have wanted harm to befall me. But, I mean, I think
that when you have -- I don't just think. I know.
When you have that kind of thing, when you set that
kind of think up, if you think that everybody's going
to be safe, then you're fooling yourself. I think -I think that they were aware of the risks and they
analyzed those risks, somebody, somewhere, and just
· determined that it was worth the risks.
Q. Well, that's a pretty general statement.
Are you saying somebody knew the risks of giving you
a large vest-~
A. No.
Q. ~- might subject you to harm or injury;
is that what you're saying?
A. No. I'm not saying that specifically.
I'm just saying that in a project of that scope and
with that many people and with the terrain up there
and so on and so forth, I think that you would have
to figure that somebody somewhere was going to get
injured somehow --
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lift tree trunks or what have you.
A. Yeah. I feel -- I feel that if! had a
severe physical limitation that would prevent me from
going up and doing any work at l'!.11, that, yeah, that
I would -- I would want to disclose that. I wasn't
aware of the nature and extent of the work that was
going to be done that way. They didn't tell us.
They just said it was going to be physical work and
said -- you know, they told us more or less what to
wear.
They omitted earplugs, ear protection,
eye protection, any of that kind of stuff. I don't
think they said anything about that. But, I mean,
yeah, I would have said something if I had a severe,
like, limitation. Fortunately, I didn't.
Q. And Bishop Zundel wouldn't ask you to do
something that would harm you or that you couldn't do
because of your physical limitations?
MR. LARSEN: Object to the fonn of the
question.
Q. BY MR. WILLIAMS: Right?
A. I don't kn.ow, I don't know.
Q. Well, you know him. He wouldn't ever do
anything to you that would put you in harm's way or
knowingly subject you to a risk of harm -
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Q. Sure.
A. -- and that they were okay with that.
Not wanting people to get injured, but also saying
we're okay with that. It's a cause/benefit analysis,
and we all do it.
Q. But as elders quorum president, if you
saw something, you wouldn't order anyone in your
group to do something that was unsafe or put them in
harm's way?
A. Well, I mean, I was ordered to go up and
do a service project, which involved rolling trees
down a hill and you could have gotten crushed. So,
yeah, I mean, I guess I would put somebody in hann's
way in a way. But I wouldn't put them directly-- I
wouldn't say rush into that house that's on fire.
There are varying degrees ofhann's way
here. And, yeah, I was put in harm's way. I was put
directly in hann's way, but it wasn't like inevitable
risk It wasn't like I was for sure going to get
injured or for sure going to die. It was just an
acceptable level ofrisk.
Q. You wouldn't ask somebody to do
something in your quorum where there was a
substantial likelihood or reasonable likelihood of
physical injury or harm?
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A. Me, no. But I wasn't asked to do any of
that stuff. I was just asked to get as many as I
could muster to go out.
Q. And isn't it fair to say the church of
which you're a member and have been your whole life
would not knowingly, either at the top levels from
the prophet on down to the bishop, ask you or anyone
else to do something that they reasonably believe
would subject you to risk of personal injury or harm?
MR. LARSEN: Object to the form of the
question. Calls for speculation.
THE WITNESS: Could you repeat the question
because it was long.
Q, BY MR. WILLIAMS: Nobody at the church,
from the top down to the bishop, would ask you to do
something if they reasonably believed they were
subjecting you to the possibility of physical injury
or harm?
A. False. Because -- I said false because
I think that there was a reasonable exposure to harm
of every single person who was up there. So, yeah, I
think they would expose us to that. Again, not
trying to -- not trying to hurt us, but understanding
that that's a possibility. So -- and I think it was
a very reasonable possibility that somebody would be
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MR. LARSEN: No. I'm still objecting, Brad,
to the form of your question.
MR. WILLIAMS: Well, what is it about the
form, Reed, that you object to?
MR, LARSEN: Because you're asswning now that
the duty for the smock is being placed on the
plaintiff, as opposed to the defendant that handed
them out. So the form of the question ends up being
an improper hypothetical, improper legal conclusion.
Q. BY MR. WILLIAMS: Can you understand the
question?
A. I did, I think. But I would need it
repeated, given the intervening discussion.
Q. Hypothetically, if the church was having
12-year-old boys operate a chain saw, something
obviously dangerous or hazardous, would you step in
there and say, hey, I don't think this is safe, these
are dangeroust I'm not going to have these kids using
these chain saws?
MR. LARSEN: And I'm going to object to the
form of that as an improper hypothetical.
THE WITNESS: Can I answer?
MR. LARSEN: You can answer.
THE WITNESS: I would feel -- I would -- I
can't say.that I would feel obligated, necessarily,
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saying with respect to this smock, do you believe the
church knew there was a reasonable likelihood by
handing out smocks that were too large for some
people that they would be -- a substantial or even
reasonable likelihood, the risk of physical injury or
harm?
A. You know, I can't-- I can't say after
speaking with them. Especially, I can't say because
those-MR. LARSEN: And I'm going to object to the
form of that question as well.
Q. BY MR. WILLIAMS: You can't say?
A. I can't say. I can't say.
Q. If you felt in your own mind there was a
risk of injury to yourself from wearing a vest -smock that was too large or others, would you not
feel an obligation to warn them so that you and
others were not injured?
MR. LARSEN: Object to the form of the
question.
Q. BY MR. Wll.,LlAMS: Do you not understand
my question?
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but I would definitely step in and say -- in that
hypothetical situation I'd definitely step in and say
I don't think this is safe. I wouldn't -- I wouldn't
say I can't stand for this or I won't let it happen
because I don't feel -- I mean, honestly, as a -- at
the time I was only, I thlnk, 30, and I just felt
super junior to everybody. I still do.
I mean, I would have been more
deferential -- I definitely would have brought it up
and said I don't think this is right, but, you know,
I wouldn't-- I definitely wouldn't have been the
final voice on it, you know. The people above me in
the hierarchy -- in this case it would have been the
bishop or stake president. I mean, ifl said I don't
think it's safe for 12-year-olds to be using chain
saws and they would have said, well, they do it every
year and that's how we do it and that's what we're
going to do, I'd say, okay, I just, you know, wanted
to mention it.
Q. Yeah.
A. But that's --you know, that's for
12-year-olds with chain saws.
Q. You would mention something and then it
could go up the chain of command, I guess, would be
one way to put it?
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A. Uh-huh.
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Q. In this case did you mention to anybody
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that, you know, other people wearing these vests that
were too large -- or were there other people that
were wearing vests that were too -- smocks?
A. As far as I could tell, I was the only
one. Because the other guys in my group were bigger
than me and they had gotten, from what I could tell,
the same size, but they were bigger guys.
Q. Were there any woman, children working
there? Was it all men?
A. There were no children working. There
were -- I don't think there were any women working
either, although -- at least in my detail, my group
and in the groups around us, it was all men.
Q. Okay. And you are -- we met briefly -look like about -- you're six-foot, five-eleven,
six-foot, six-one?
A. Six feet, maybe six -- no. It's like -I'm like right between six and six-one.
Q. Yeah, me too. And you're about
170 pounds?
A. Sure.
Q. And there was nobody smaller than you
working that day?
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put the smock on, actually put it on?
A. It was either right before I got in the
truck or when I was in the truck. Yeah. It would
have been then.
Q. And was it too long? Did it -- how far
did it go down? Did it -A. It was -Q. Below your belt line?
A. I can't remember the length,
necessarily. It probably went down a little bit past
my belt line, but rm not sure because I'm pretty
long. But I do remember it was too wide and -- it
was too big around.
Q. Too big around?
A. Like the waistline, it was just too
poofy. Either side to side or front to back, it
doesn't matter. It's all, you know, one waistline.
Q. But you don't have any recollection of
whether it went below your belt at all, above or
below?
A. Well, I mean, it would have -- no. I
don't remember independently whether it went below or
above my belt line.
Q. Did you think to yourself at some point
having a concern that it both looked dorky and -- I
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A. Not that I, like, fixated on or like I
said, that guy's smaller than me. I didn't notice
anybody. They were like -- I don't know. I feel
really small for this neck of the woods because
there's some big boys up here in Southeast Idaho.
Q. Yeah.
A. A lot of guys with big beards and very
burly. I'm not saying that, like, the whole crew was
burly, but I feel like it kind of skewed towards the
working-class folks. I feel that a lot of the more
professional, higher-brow, so to speak, men here in
town were either on different crews or didn't
participate at all. I feel that the ownness of this
project really fell on the middle class, lower-class
guys.
Q. My question though is just did you see
guys that were smaller than you, guys that were -A. No. These were all big guys, working
men. They were big dudes. Like, for the most part,
big dudes who, like, worked for a living. You know,
they were big guys. I didn't see anybody smaller
than me. There had to be one out there, but I didn't
see him, as far as I can tell.
Q. Okay. Do you recall when you put the
vest -- smock -- I keep saying vest. When did you
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guess you don't remember if you had a concern about
the safety at that time.
A. I'm not even sure I had a concern about
whether I looked dorky. Because I said -- I said
that I'm sure that was my thought. But then you
asked me what I independently remember and all I
independently remember is that it was too big.
That's all I remember for sure.
Q. Okay. Did you at any point try to tuck
it in before you went out to do the work, to your
pants?
A. No. I never-- I never -- I never
tucked it in, no.
Q. Well, why not?
A. I can't say. I can't say why not. It's
possible it didn't go past my belt, but I don't
remember. But I do remember I didn't tuck it in. I
didn't tuck it in.
Q. And nothing preventing you from tucking
it in, assuming it went below your belt, true? You
could have?
A. If it had gone below my belt, in the
universe of possibilities, yes, I could have tucked
it into my belt, sure.
Q. What time did you begin working on --
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you were on the hill, right? I think I read that.

A. I was on one of many hills that were
3 burned, yes.
4
Q. You were on a hill and you were throwing
s logs, pieces of wood, down the hill?
6
A. We had .. our duties kind ofstarted-7 we were just working on cutting a tree down. And
8 after we had, like, taken the whole thing down, some
9 guy came over and is like, hey, the guy who owns this
10 house down here at the bottom of the hill doesn't
11 want us cutting them all. He just wants -- you know,
12 it kind of shifted at that point.
13
And then it got to the point later in
14 the day, like later on in the project -- I don't
15 think it was still, like, deep into the afternoon. I
16 think it was, like, early afternoon by that point
17 where we started just taking what had already been
18 .cut and throwing it down the hill or rolling it down
19 the hill. Because it wasn't just like -- it wasn't
20 just all one, like, necessarily this. I mean, it had
21 little spots in it where the logs would stop rolling
22 and we'd have to give it another push.
23
Q, So how many people were in your
24 immediate group?
25
A. There was me and Russ and probably four

Page111

1

2
3
4

s
6

7

a
9

10
11
12
13

14
15
16
17
18
19
20
21
22
23

24
25

recollection?
A. Probably, like, 8:30.
Q. And no lunch, worked clear through till
5:00 or 6:00 in the evening?

A. There might have been -- yeah. Well,
they brought us water at some point and there -- I
remember them -- I remember after the first phase
before we went over to that hill and started rolling
those logs down the hill or stwnps, or whatever they
were, the little cutoff pieces of tree, we stopped
and we drank some water. And there might have been
somebody who brought us, like, some sort of like
intermediate refreshment-type thing. Like not -· not
like a light-- like a croissant or anything like
that, but, you know, something like -- not lunch, but .
something to keep us going.
Q. Yeah, I know what you're saying.
A. And then we went up on the -- then we
went up on the hill.
Q. I was going to say you're saying that
you had this activity and there was no refreshments
or snacks, then you'd be stretching -- there's always
somebody cooking treats or -A. Well, see, that's the thing -Q. I'm being facetious.
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or five other guys because we all fit in one
extended-cab truck.
Q. And did you know the other guys? Do you
recall their names?
A. Never seen them before and never seen
them since.

7

Q. Okay. And that day did you introduce
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yourself, hi, I'm --

A. Yeah. We introduced ourselves.
Q. You don't recall their names though as
you sit here today?

A. I don't. I don't.
Q. Would you know them? If they were
sitting in this room, would you remember, oh, hey?
A. No, I would not.
Q. And you spent a total of how many hours
there that day, roughly?
A. Probably six hours. Seven, maybe. It
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was a fairly long workday, but we started early
enough to where-- and we didn't, like, stop for
lunch. I mean, we kind of just worked right through
it. So I think it was -- it was probably, like, six
or seven hours. Not that bad.

24
25

Q. And you actually started the physical
portion of the work at -- what's your best

24
25
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A. It wasn't really all that -- like, there
wasn't a whole lot in terms of-~ we really did work
our butts off.
Q. You didn't pack a lunch?
A. I don't remember. I don't remember.
I'm sorry.
Q. You don't remember sitting down and
eating a cheeseburger or a hoagie or a tuna sandwich?
A. Oh, no. There were no cheeseburgers or
hoagies.
Q. Some light snack maybe?
A. Oh, yeah. You know what, there was a
point where I called my wife and said, I'm hungry,
and she brought me something. But it was like -- she
like made a peanut butter and jelly sandwich or like
a ham sandwich, but it was just like -- and I had to
walk up to the road and she handed it to me and then
she drove away.
Q. Okay. Now, describe for me as best as
you can how the incident happened, the accident where
you fell and hurt your knee.
A. Okay. We were on the hillside coming

like -- there's a road and we were on the southern
side, so it was a downward slope from the road. So
the road was above us, but just, you know, behind us.
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And we were on the hill and guys had been chain
sawing, cutting trees for some hours before then. So
there was just a bunch of, like, logs, like -- I
don't even know what you call them, just sections of
trees that had been sectioned. Probably about as
wide as my shoulders. Maybe a little wider. Like a
couple of feet, max. And we were just either kicking
them or pushing them with our hands or picking them
up and throwing them down the hill. And they were -Q. Rolling down the hill?
A. Yeah. Rolling down the hill. And they
would -- and it wasn't like all one continuous -- it
wasn't like a park slope at a park where it's, like,
smooth and it just -- you roll the log and it goes
all the way down. There were pock marks in it. It
wasn't even ground, necessarily.
Q. Gotcha.
A. So we would have to find the ones that,
you know, stopped and then push them on. And I was
down kind of near the bottom of the hill, but still
up far enough to where, you know, I could get logs
and push them down. And we would -- there wasn't,
like, any set-· at that point there wasn't any set
spot where you had to be. They said we need -everybody needs to get those logs from up there into
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pyrotechnicians can tell you whether or not it used

2

to be deciduous or not, but it was a tree. They were

3

big around, so ifI had to guess, I'd say they were
probably deciduous because I don't know that pine
trees get that wide unless they're super tall, and I
don't think we have these tall ones around here.
Q. The only thing I'm thinking is a lot of
leafy trees have a -- you know, maple, whatever, have
a trunk that's smooth all the way up. And then you
have branches. But evergreens, spruce, fir trees,
they've got branches from the bottom, you know,
pretty much coming all the way up.
A. Well, it was a thick-- it was a
thick -- it was a beefy section of a tree and it had
a branch coming out of it. So I would assume it
would be kind of closer to the ground, unless it was
a gigantic tree, but I don't think they get that big
over there.
l\ffi. LARSEN: They're mostly junipers.
MR. WILLIAMS: Jllllipers, okay.
· THE WITNESS: I swore I saw some, like, scrub
oak over there too. I don't know.
Q. BY MR. WILLIAMS: But somebody had chain
sawed and cut these -A. It was, like, a section.
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this pile down here. And so go up there and -- go up
there and roll them down the hill.
You know, when you -- or you can take
one from the top and carry it down. However you want
to get those logs from up there to down here, do it.
And so I was at one point about two-thirds of the way
down the hill and -- maybe halfway. I don't !mow.
And I picked up a log, like I had done hundreds of
times that day, it seemed like. There were tons.
And I picked it up and threw it. And when I threw
it, it caught.
It had a branch that had broken off or
that was cut off that was sticking out and it was
wide enough around to where it didn't snap when it
caught onto the smock. It caught onto the inner side
of the smock. And you might expect a smaller branch
to snap and have the whole log go down the hill and
see you later, it's down there. But in this instance
it was big enough arotu1d to where itjust pulled
me -- it pulled me down the hill with it.
Q. Okay. These trees, were these
deciduous, leafy trees, or fir, spruce?
A. It was after a fire. It was after a
fire. You couldn't tell the difference between -- I
mean, I'm sure that some, you !mow, experienced
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Q. A section was cut?
A. Probably -- I would say it was probably
about two feet - two and a half feet long. I don't
know. And it was about as wide around as I can hug
with my mms here. Maybe a little bit less.
Q. So let's create a record of that because
that -- the diameter -A. Diameter of, like -- I don't !mow -shoot ~ five feet, if my wingspan is, like, about
six feet.
Q. From your chest out to the end is -you're saying your arms are completely outstretched
or sort ofA. They were - it was probably more like
this. It was probably like -- from my chest out it
was probably, like, a foot and a half or two feet,
maybe. I don't !mow. Somewhere in here.
Q. And how tall -- if you were sitting on
the -A. I'd say about two feet tall.
Q. And weight?
A. Oh,jeez.
Q. Heavy?
A. It was heavy.
Q. A hundred pounds?
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A; Oh, I don't think it was 100 pounds, but
it was heavy. I mean, heavy is really relative based
3 on, you know, your line of work and what kind of
4 build you have --
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Q. Right.

3

A. Yeah. I know I wasn't sore.
Q. That's the curse of the lawyer sitting
here.

A. I can say for sure that I wasn't sore,
physically, but I'm sure I was tired.
6
Q. And your feet and legs, I mean, were

4
5

A. -- but for me it was heavy.
Q. 75 pounds?
A. I wouldn't be shocked if it was
75 pounds. I wouldn't be shocked.

7
8

Q. More than 50?

A. Probably, yeah. Probably.
Q. Between 50 and 75?
A. Shoot. Yeah. We're really getting into
unchartered territory for me. I -Q, You haven't thought about it?

A. My best guess would be, yeah, around
70 pounds probably, ifwe had to just crapshoot it.
Q. And you were doing this all day long
with different sizes?

A. It was different sizes . .rt was an
assortment. It went from twigs to gigantic trees
where you had two guys throwing it down at the same
time.
Q. So there was a time you couldn't lift
yourself; it required two people?
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they feeling fatigued at all?
A. You.know, I don't have any, like, clear

recollection of any one part of my body being
particularly fatigued. Because, generally, I just
say I'm tired because I never really _::. you know,
until you -- until you have a change in your physical
health, I think that you just -- I don't think you
pinpoint any part of your body.
Q. Okay.
A. I just -- I was just like, yeah, rm
feeling fme, but I'm sw-e I was tired, yeah.
MR. McCONKIE: Brad, do we need to take a
break for the court reporter?
MR. WILLIAMS: Yeah. That's a good idea.
(A recess was taken from 3:35 p.m. to
3:56 p.m.)
Q. BY MR. WILLIAMS: I think I left and I
was asking you a little bit about the accident and I
think you described it, how a small portion --you
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A. Yeah. That happened occasionally.
Q. Okay. You look like you're physically
fit and healthy and strnng, and I'm guessing you were

back then. Were you tired at the end of the day,
5 feeling a little -- what was your condition just
6 before this accident? You'd been working all day.
7 Do you have a memory of -4

A. I remember thinking, you know, I'm
getting closer to the end of the day, so I'm not
10 going to have to work as long as I had to five
11 minutes ago. That's good because, you know, I'd
12 definitely rather be, you know -8

9

13

Q. Playing golf?

A. --have a lazy Saturday. Something.
15 Anything. But I can't remember -14

16

Q. Were you tired, physically tired?

A. I'm sure that there were elements of
18 physical tiredness present. I'm sure that -- because
19 I wasn't crisp, like, in the morning at 8:00.
20
Q. Right.
21
A. But it was going on in the day.
22
Q. Was your back sore from bending and
17

23
24
25

lifting all day?

A. My back doesn't get sore.
Q. Lucky for you.
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described the trunk and its size. I think we've got
that. And there was a small piece of branch
protruding. And will you help me describe the size
of that for the record a little bit better so we have
a record. You were using your hands, but that
doesn't come across verbally.
A. The size of the projection?
Q. Branch or whatever.
A. Yeah. The projecting branch, if!
recall correctly, it wasn't a 90-degree angle from
the tree itself. It was like it was slanted, like,
upwards or downwards, depending on, you know, which
way you're looking at it.
Q. Right.
A. But it was a tree. It was going
upwards, obviously.
Q. Okay.
A. And it was probably about six, seven
inches long. Not very long.
Q. What angle would you say? Not -A. 45.
Q. 45?
A. Yeah,45. 45 degrees. Anditwas
about, I'd say -- like I said, about six inches long,
maybe, and about -- about as wide around as --
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Q. · A water -- your water bottle, is that

what you're saying?
A. Yeah. Yeah. Probably about as wide
around as a --you know, a 16.9-ounce water bottle.
Q. And did it taper narrow like a branch?
A. It didn't because it had been -- it had
been either -- like I°said, it had either been cut or
broken off. And so it was all pretty much just one
fat size. If it was tapering, it was tapering so
insignificantly you couldn't tell.
Q. And this portion of these trees, bad
they been burnt?
A. They appeared bwnt, yeah. Everything
that we handled that day was burnt.
Q. Black and sooty?
A. Yeah.
Q. Were you just covered -A. Yeah. I was absolutely covered. Yeah.
Q, And then I just -- I asked you about
your footwear, You don't recall. But looking back,
do you recall having to go home and wash some tennis
shoes or -- covered in black or boots, or is that A. I think I threw them away, whatever they
were. I have lots of, like, old raggedy shoes for
that very purpose in circulation. And whatever they
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were, I'm pretty sure I just ended up trashing them.
My jeans, I kept them, washed them. They were fine.
My shirt, I washed, and it was never the same.
Q. So when you picked up this log, the one
that resulted in the fall, were you standing on a
hill or on level ground?
A. Well, I was on the hill. I was on the
hill. But, you know, I mean -- no, I was on the
hill.
Q. Was your footing steady? Did you have
stable footing -A. Yes.
Q. -- everything?
A. Yes.
Q. And when you picked it up, was it
difficult? Did it require some exertion? Did you
really pick it up or was it pretty easy for you to -A. It required exertion. It wasn't -- it
wasn't an inordinate amount. Like, if it had been
ultra heavy, I could have just moved onto the next
one and nobody would have been the wiser. But it was
-- I do remember it being heavy enough to where I was
like that's about as heavy as I want to pick it up.
Q. And did you -- I think you described how
you had to put your arms out and get around it
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somehow and pick it up, so you were holding it kind
of like you were hugging a -A. I didn't hold it like that. I was just
trying to describe the size of it. I wouldn't
just -- because then you can't really get a good toss
like this. I would have just been picking it up. I
probably -- do you want me to -Q. Yeah.
A. -- explain how I picked it up?
Q. Yeah. And if you need to -A. I would have just scooped my hands
underneath it or probably scooped one underneath and
grabbed the other one on the other side, but with my
hands, and kind of pull it towards my body a little
bit, but not necessarily hugging it. And like -- and
try to get as much projection as possible from me so
that it would, you know, sail downwards, hopefully.
Down the hill, that is. But, no, I didn't, like,
bear hug the log.
Q. Larger objects you could just kick and
roll down. Others you were able to pick up and sort
of toss down?
A. Yeah.
Q. And this was somewhere in between a
stick and something really large?
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A. Yeah. It wasn't -- it wasn't so big
that we felt the need to -- they started telling
3 people to cut them smaller so that it wouldn't be
4 that much of a. problem. But we still had some of the
5 bigger ones in circulation at that point, and I think
6 this was one of the bigger ones. But I -- ifl -7 yeah. There were some where I kicked them down and
8 there were some I couldn't kick down because of the
9 . way they were positioned. And it might have been the
10 stump sticking out the side but I couldn't kick it
11 down, so -- because I generally preferred to kick
12 them, but this one, I couldn't, so I picked it up and
13 threw it.
14
Q. All right. Your description of how you
15 picked it up, were you telling me that was your
16 memory of how you did it or just -17
A. No. That's how I would have -Q. - that was the process?
18
19
A. That was the process. I would have -20 yeah. There's no other way for me to pick one up. I
21 probably -- I definitely would have bent my knees and
22 used my knees instead of my back because like -- you
23 know, I'.ve worked around that kind of -- on ranches
24 plenty to know that you don't pick up with your back.
25
Q. Yeah.
l
2
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A. Anyway, so that was the way I would have
done it for sure.
Q. Okay. So this protrusion -- protruding
branch-A. Yeah.
Q. -- somehow became caught or entangled in
the underpart of your smock?
A. That is correct.
Q. Okay. And you were not aware when you
picked it up that it had become entangled, or were
you?
A. I was not aware when it -- that 1he
shirt had become entangled with the branch Q. Yes.
A. -- that was protruding? No, I was not
aware ofit.
Q. Did you notice it at all scratching you
or were you aware of it when you were picking it up
so that you were careful that it wouldn't touch yo~
or touch your vest or did you even notice it before
you picked it up?
A. I didn't notice it. And the smock vest
hung off my body so far that it didn't scratch me.
It didn't have to even come really close to my body
for me to have snagged my smock because it was out
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far enough. So, no, I didn't perceive it, either
visually or tactile, you know, feeling it, like,
scratch against my body. It wasn't until I had
released it that it pulled me and that's when I
became aware that something was entangled, as you
said.
Q. Okay. At what point did you notice
that? Because you've described it -- was it after
you'd had the fall and you'd fallen down the hill and
that that you -A. Oh, when did I become aware that there
was a projection?
Q. Right.
A. It was after I fell because when I threw
it, it pulled me down. And I don't think I realized
what had happened as I was falling through the air.
I really will never be able to recall exactly what
was going through my mind other than, oh, no.
But right after I hit the ground and I
hit my -- I hit the spot where my knee went really
bad. I hit tt. It hit a rock that was sticking out
of the side of the hill. It was like the most
conveniently placed rock. And I'm using sarcasm
right now. It was horribly placed.
And I hit my knee right there. And when
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I - when I went to stand up, I couldn't because it
hurt. so bad. And I looked and the log was still -it was still stuck in my smock and I had to extricate
the projection from my smock. And that's when I
noticed, oh, that's what happened. It was at that
point that I realized, right after I had taken the
fall and kind of collected my thoughts for a split
second. I don't know. It was probably a second or
two.
Q. So the branch, was it the -- your first
description was that it somehow came up under the
bottom of your smock. But as you're describing it
now, was it more down the side?
A. It was down here.
Q. It was -- okay.
A. I mean, I don't know if it was the side
offue bottom, but it was the bottom. It was around
the bottom ridge and it was on the front side of my
body. It wasn't behind me. It was from -- it was
from my side here to my side here, somewhere in
front. And if I remember -- I tend to think that it
was on my right side because I think it was on the
right side ofmy body. I think it was like right
around -- like just above, you know, your right
pocket right there. You know, right here. It's
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probably right here.
Q. By the pelvic bone?
A. Yeah. Right around the pelvic bone.
That sounds about right.
Q. Okay. So you'd been working all day and
I guess you were probably in a rhythm, kind of bad a
flow going there; is that a fair description?
A. Yeah. I mean, we had a process and we
stuck to it. You know, it was a mixed process, so -Q. Do you recall what you were thinking
about just before the accident? Anything in
particular?
A. I was thinking I want to throw this log
down the hill.
Q. Okay. I was just wondering if you were
thinking I can't wait to get home and roast beef
dinner or go to a inovie or -A. No. I was focused on the task at hand.
Yeah. I didn't have any, like, plans at that point
because I had canceled them.
Q. The only reason I asked is I've read
studies that have shown a lot of industrial accidents
are caused when people just simply are not completely
conscious and focused on what they're doing. And I
was wondering if your mind -- you were either
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thinking about missing your wife or dinner or
whatnot. But you were -A. No.
Q. You were-A. I was thinking about throwing the log
down the hill.
Q. And you just didn't see or feel this
branch becoming entangled in your smock before you.
attempted to throw it?
A. Yes. That's correct.
Q. It's not as though it couldn't be seen;
you just dido 't see it?
A. I mean, if it's there and it's physical
matter, I'm sure somebody can see it. I'm sure
somebody somewhere in the world could have seen it,
but I personally did not behold it with my eyes.
Q. And you didn't feel your smock being
lifted up or feel the branch scraping your stomach or
groin area or anything at all?
A. Yeah. No. There was no --there was no
tactile sensation. I didn't feel it in any way,
shape, or form, either pulling on my smock or
touching my body in any way.
Q. Okay. To your knowledge did anybody
else have any problems with the smocks that day?
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congregation that had opted out, not LDS people
themselves. So they objected somehow or another to
wearing something that said LDS Helping Hands, whlch
makes sense.
Q. Okay. So you had this accident, you had
the knee injury?
A. _Yes, sir.
Q. And we've got your medical records and
all of that. Now, I just want to ask you, did you
believe that the church, in your complaint, it was
somehow negligent and had some duty of care they
breached to you that led to this accident? Is that
the gist of your complaint?
A. Yes. I believe there was a duty owed to
me and it was breached.
Q. And what do you think they ~- the duty
was that they had that was breached?
A. Well, everything that's in the
complaint, first and foremost, I'd just say refer to
the complaint. But, you know, ifI was forced to try
to recollect as much of that as I can right now on
the spot without just reading it into the record,
which I would prefer to do, I would say that, you
know, one duty was to make sure that -~ you know,
that if they were to provide us with any, you know --
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Anyone?
A. No. I was not made aware of anybody who
had issues with the smocks. Those guys were all a
little bit bigger than me for the most part.
Q. Did you see the other people -- I don't
know if I asked this -- who were working there that
were_ not wearing the smock that day?
A. There wasn't a single person that I saw
who didn't have it on that was actively participating
in the cleanup effort. There were people who drove
by to bark orders to the older guys and they might
have not had them on. I can't remember. But
everybody working on the hillside had it on.
Q. I've seen some video footage of it with
several thousand people -- men, women, children -many of whom were not wearing a smock. And you've
never ~- but you have no recollection of seeing
anyone -A. I've seen -Q. -- without a smock?
A. Excuse me. I've seen that video.
Mr. McConlde and Brandon Pincock -- Mr. Pincock
showed me that video and I was under the impression
that those were, from what they had represented to
me, those were the local Catholics or some other
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any - I don't know -- clothing or articles or any
implementation -- implements, that's the word I was
looking for. If they were searching -- if they were
going to provide us with any implements, that they
would make sure those implements were reasonably
safe. And in this particular instance the smock that
was provided to me was far too large, hung off my
body in an m1safe manner so that when it interacted
with that tree and that tree branch, I was injured.
Q. Do you believe the smock was inherently
dangerous because it was too large in and of itself?
A. Inherently dangerous?
Q. Yeah. Was there something inherently
dangerous about the smock itself being too large?
A. Well, I don't know that -- I mean, I
guess it depends on what you mean by inherent
because, I mean, just walking arowid your house or
maybe sleeping in a large smock at night, I don't
know that that's inherently dangerous, although I
suppose it could wrap around your neck and cause you
affixation during the evening time. But in a
workplace setting, yeah, I do think it's inherently
dangerous because, you know, what I mentioned before,
it places you in danger of being pulled down a hill.
Q. Okay. And you probably recall from your
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days as a lawyer and law school that negligence
consists of duty, breach, cause, and damages. You' re
familiar with that?
A. It makes -- yeah. It rings a bell.
Q. Okay. And then duty-- I don't know if
you ever got to the point of doing briefing and jury
instructions, the duty of due care to act as a
reasonable and ordinary, prudent person. Are you
familiar with that or do you recall that?
MR. LARSEN: I'm going to object to the form
of the question because it misstates the jury
instruction.
Q. BY MR. WILLIAMS: Have you heard the
phrase "due care: A duty to act as a reasonable,
ordinary, and prudent person would"?
A. I've heard the phrase reasonable and
prudent person. I've heard that standard before. I
don't !mow that it -- I don't !mow how it would apply
to this specifically, but I've heard that.
Q. Do you know what I mean when I say
there's objective evidence versus subjective? Are
you familiar with that distinction?
A. Yeah. Subjective being what I believe
based on my own biases and my own collection. And
objective being the outside, external view ofthings.
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A. I thought it said Mormon Helping Hands
in larger letters than just that, but -- because that
seems pretty small right there. But, yeah, I mean it
was that color and it was more or less of that
design, more or less.
Q. And I'll just represent -A. It looks about right.
Q. Yeah. Okay.
MR. LARSEN: Are you going to mark these?
MR. WILLIAMS: Yeah. It will be Exhibit *-A.
Q. BY MR. WILLIAMS: Did you read the tag
at any .time on that, either at the time of the
incident or since today?
A. I didn't read a tag on that one, but
since that day, when I went over to Mr. McConkie's
office there, I was -- they showed me an example of
one, like a model.
Q. Exemplar?
A. Exactly. And they pointed out that it
says one-size-fits-all in there.
Q. And do you know now -- have you learned
since filing the lawsuit there is only one size?
There aren't large, medium, small, that there was
just a one-size-fits-all smock being handed out on
the day of this incident?
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A. According to what Mr. McConkie and
Q. Okay. Do you know if the Helping Hands
1
2 Mr. Pincock said, yes, I was led to believe that
program, if they've ever had any problems with people
3 there is only a one-size-fits-all.
being injured by virtue of these vests being too
4
Q. Okay. And now this is a picture of a
large in the past?
MR. LARSEN: Asked and answered.
5 gentleman, obviously, wearing this smock to give you
6 some idea of proportionality. Obviously, ifwe go to
THE WITNESS: Yeah. No. I have no idea.
7 trial, we'll lay some foundation. But does that kind
Q. BY MR. WILLIAMS: Okay. For all you
B of look to you like how it would have looked or fit
know, you might be the first one who's ever
9 on you? I don't know if that individual is 5'10",
experienced an accident by virtue of the vest being
too large?
10 5'11",or6'1",but-A. No. It fit much larger than that. I
A. I could be the very first one, for all I
11
know.
12 don't know if the elastic band was stretched out or
Q. And is it your testimony that the
13 something, but it was bigger than that. At least, it
Helping Hands program is not -- for you it was.n't
14 hung out further than that. It was different.
optional, it was required?
15
Q. Okay. And so I was asking earlier ifit
A. Yeah. That's my testimony.
16 would have been possible to tuck it in. Does that
Q. Okay. Let me just show you some
17 help refresh your recollection as to the basic size
pictures and these are -- we can justgo through.
18 and where it -- how low it would hang down on your
These are some photographs ofvests. I'm not saying 19 body?
that was the vest you were wearing, but these were of 20
A. Well, like I said-· I mean, I know you
the same batch and type. Does that pretty much look 21 say this is a one-size-fits-all, but mine seemed a
like the vest you were wearing that day? And I'll
22 lot bigger around. So if this were the one I was
just represent it's -- I don't know if it's the one
23 wearing and it fit exactly the way that it fits on
you were wearing, but it's from the same batch. Do
24 this guy in this particular picture, then it does
you recognize that?
25 appear that you would be able to tuck it in in the
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front and the back.
Q. Okay. And we'll mark that as Exhibit
*-C. I have some pictures of the hill, but I don't
think we need to look at those, in particular. These
are some pictures from the video that we've taken
out. If you wanted to get information -- we live in
a computer age -- you could get on your computer or
laptop and go to lds.org and get pretty much the
whole scriptures and conference talks. You're
probably familiar with that by now, I presume; is
that right?
A. Familiar with?
Q. The whole technological ability to use
your computer or whatever and get on to lds.org
and-A. Yes.
Q. -- read scriptures and that? Have you
ever gotten on and read the information about the
Helping Hands program?
A. No.
Q. Okay. Do you know whether there is any?
A. Whether there is any?
Q. Such information.
A. I imagine there would be, but I have
never accessed it personally.
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Q. Since this lawsuit, you've never looked
at that?
A. No, I have not.
Q. No. Okay. We were talking about
authority and what the bishop told you to do and how
things come down from on high and that kind of
concept, which you're familiar with. Let me just
read you this to see -- this is from the lds.org's
website description of the Helping Hands program.
The Mormon Helping Hands designation helps identify
the Church's role in the activity to provide service
laborers and usually not goods or materials and that
successful projects have been conducted throughout
Latin American, Africa, Asia, Europe, the United
States. Were you aware that it's kind of a
nationwide or international program?
A. lwas aware that it's worldwide, yes.
Q. Okay. And one of the objectives is,
I'll quote, service to others is an important
characteristic of followers of Jesus Christ. Mormon
Helping Hands provides organized opportunities for
church members to give their time and talents to
bless those in need. It also gives the members the
opportunity to beautify city streets, parks, schools,
recreational areas, and to serve in other ways
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showing that the church is a friend of the community.
Are you aware of that?
A. I have not heard that sentence before,
no.
Q. Do you know why they wear these yellow
shirts and vests?
A. Well, I mean, I've gathered from all of
my discussions and everything and I kind of figured
beforehand that it was a -- well, I mean, the color
is yellow, so, I mean, it could be conceivably for
safety if you're working near a roadway or if you .
don't want to get run over by a truck, if somebody is
driving a truck nearby, for one.
For two, it probably is a good way to
say, hey, we're Mormons, here's our -- we're helping.
Look at us. We're doing the right thing. We're
followers of Jesus Christ, which is an admirable and
good cause.
Q. Good thing to do?
A. Yeah.
Q. Okay, And, finally, Mormon Helping
Hands is a priesthood-directed church program to
provide community service and disaster relief to
those in need. The program provides priesthood
leaders with an optional service opportunity for
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church members and helps establish the name and
reputation of the church. Would you agree with that
statement?
A. If they say so. I mean, if it's on the
Church's -website, then, I mean, who am I to disagree
with that statement?
Q. So it is an optional service opportunity
for priesthood leaders to help establish the name and
reputation of the church, right?
A. Well, that's what they claim. That
wasn't my experience in it, but that's what they -they can say whatever they want on their website.
Q. We'll mark that Exhibit *-D. Do you
believe that the church -~ what do you believe they
could have done differently or should have done that
would have helped to avoid this kind of incident,
knowing the purposes and objectives of wearing these
smocks? What do you believe they should have done -could have done differently?
A. Well, they had a couple other people
wearing them and I'm pretty sure everybody was aware
that everybody there was LDS or somehow affiliated
with the Monnon Church. And so they could have just
said, hey, you can go ahead and go without one
because yours is ridiculously large. That would have
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saved me all this grief and suffering. Or they could
have given me one that was better fit to my size.
And ifit was one-size-fits-all, then it
must have been a surprise to the volunteers as well
because they said that all of our smaller ones are
gone. I remember them saying this is all we've got,
our smaller ones are gone. So, I mean, I think that
they must have also thought it was a larger -- a
larger size as well. If it wasn't, then it was only
the same size in name only because it really was
large. But one of those two. They could have either
let me go without or just given me an
appropriately-sized vest.
Q. Now, just assume for the sake of my
question it's true, that there really was only
one-size-fits-all available. You don't have any
reason to dispute that other than what -- the
inference you've made from the comment this lady
allegedly made to you about we're out?
A. I actually do have -- I do have a basis
for assuming that it was somethlng other than
one-size-fits-all. Because if that was
one-size-fits-all, then everybody who's my size or
smaller is not included in the "all" defmition of
one-size-fits-all because it was huge.
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question.
THE WITNESS: Well, had I known then what I
lmow now, I could have -- tucking it in may have
helped. That's a possibility. But as far as not
participating or not keeping it on, I still don't
feel like those were options. Because I was told
that that was not an option. I was told to
participate and I was told that if I was going to
participate, I had to wear it. So, essentially, what
I was being told is you have to wear this because you
are going to participate.
Q. BY MR. WILLIAMS: Okay.
A. So tucking it in, I guess, would have
been the one way of doing that. I don't know that it
would have been a guarantee, but I think it would
have been -- it would have been safer.
Q. And you said you held the subjective
belief and opinion that you had no option. You
were - you were required by your bishop to go to the
Helping Hands event. It was not a choice, not an
option. It was something you bad to do?
A. Based on him telling me I had to go, I
felt I had to go. So, yes, it.was a subjective
belief: but it was, I think, a very reasonable
subjective belief.
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Q. I see what you're saying. You're being
too literal, I think. You don't know -- I'm saying
if our testimony and evidence shows from the bishop
on down-that all they had was this one-size-fits-all,
they didn't have medium, small, extra large, you
don't have any evidence or reason to dispute that?
MR. LARSEN: Object to the fonn of the
question.
Q. BY MR. WILLIAMS: Do you understand my
question?
A. Dispute that? What is that?
Q. They didn't have other sizes at all that
day. They didn't have medium, small. There was just
one size, period. Whether it fit you or not, that's
all they had.
A. I have no direct evidence to suggest
that there were medium, small, large, or otherwise.
Q. Okay. Well, if that's true, then giving
you a small wasn't an option because smalls didn't
exist?
A. In that scenario, yes, you're correct.
Q. Is there anything that you could have
done to have avoided this accident, looking in
hindsight?
MR. LARSEN: Object to the fonn of the
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Q. Well, we all think our subjective
beliefs are reasonable, otherwise, we wouldn't hold
them. But they are subjective, nonetheless.
And you also felt, did you not, that you
had no choice and you were obligated once you got
there to wear the vest, based upon what this lady
told you? Lady or man. Whatever.
A. It was based upon them saying that I had
to wear it ifl was going to participate, along with
the fact that every single other person that I saw
participating that day was also wearing it.
Q. And you had a belief-~ formulated a
belief at some point, subjectively, that not only did
it look weird or dorky, but it was presenting a risk
to you of danger, that you might suffer some kind of
physical injury because it was too large?
A. Like I said earlier, the only-- the
only present -- I forgot the word that you used, but
the only testimony that I have for sure on that is
that I knew it was too large for me. You asked me to
clarify that. And the looking goofy or the
presenting harm to me as a worker very well could
have been things that I thought of after the fact and
I have since, you know, conflated all of it together.
So the only surefire testimony that I can give you,
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that I recognized it as being too large.
Q. You would agree that if you were aware
subjectively of a potential risk for injury and yet
continued to participated in the activities, that
would put some burden on you? You have a duty to
look out for your own safety and welfare, right?
A. Well, I sure -- I sure do believe that I
have a duty to look out for myself to an extent as
far as I can reasonably control, yes.
Q. So if you actually thought it was
dangerous to wear that, there would be some burden
upon you to look out for your own safety, health, and
welfare?
A. Yeah. You know, ifl had-- ifl had
said "this is dangerous," then, yeah. Then I would,
obviously, want to do what I can to mitigate the
potential for catastrophic loss like, you know -- I
don't know -- falling down a hill or getting killed
or something like that defmitely would feel a burden
to look out for myself to a certain extent.
Q. And do you believe that apart from you
and your subjective beliefs, that an objective
reasonably prudent person would feel required to wear
a garment or article that he believed would cause him
a risk of personal injury?
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set, like, straight for a long enough period of time
and I move it, it takes maybe ten minutes, it will
click. It will click back into place. And that
never happened before. And that's not pain. That's
just a click. But it helps to illustrate that
something happened there.
There's still pain, but it's not -- it's
not excruciating or unbearable. I have had to take
ibuprofen for it a few times in the last six months,
but for the most part it's something that I can more
or less just grin and bear. And if I -- before, I
could just kind of sit in one spot for a long time
without moving my legs, but now -I feel like I
constantly have to move my leg. And if I were to
cross my leg, which I still do -- but if I were to
leave it there for more than -- and I mentioned this
to Mr. McConkie before and Mr. Pincock. lfl keep my
leg crossed for more than a few minutes, my leg
starts to tingle and goes to sleep. It gets numb.
But only my right leg. IfI cross my left leg, it's
like my right leg was before. I can go all day.
It's no big deal.
So it's more or less just a little bit
of -- it's just a -- it's a mechanical issue and I am
hopeful that it will just kind of work its way out,
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A. Given the circumstances as they're
presently presented, yes, I do. A reasonable elders
quorum president, member of the church, yes, I do.
Q. As far as your damages and injuries, I
think we know of the medical expenses you've incurred
and that. Do you have continuing problems to this
day or have they been resolved by your physicians?
A. There are continuing problems.
Q. What are they?
A. They're not-- excuse me. You didn't
ask me what they are. I'll just tell you what they
are.
Q. Yeah.
A. I still have -- I wouldn't say it's
every single day that I feel pain. And the pain when
I do have it in my right knee is not the sharp type
pain. It's a dull, throbbing pain and it occurs, you
know, like I would say -- shoot, I haven't really put
it into numbers yet, but I'd say every few days,
maybe every other day or every few days when I'm
either walking up a set of stairs or just, like,
moving my leg, there will be --there will be some
sort of throbbing pain as a result.
And my knee, when I move it now, it
clicks, you know, down the one -- ifl have my leg
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but it's been -- it's been two years since the
surgery and three years and change since the accident
and I still have some residual stuff. But I honestly
don't think that I'm going to end up getting another
surgery on it, at least in the foreseeable future,
because I don't think it -- I think I'd rather just
put up with the minor pain than try to fix it
100 percent because I don't think that makes sense.
Q. Now, what's the last time you actually
sought any kind of medical treatment or care for
that?
A. I went to a doctor in Utah. It would
have been September or October -- no. Excuse me. It
was October of 2014. And he --yeah. It was October
of 2014. It was an orthopedic surgeon or orthopedic
doctor.
Q. And what's his name or her? I shouldn't
assume.
A. You know what, I don't know, but his
name is in the medical records that we've given to
you guys.
Q. I assume you've given them all. I just
need to make sure. I haven't seen anything recent,
in the last year -A. Well--
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Q. -- medical record-wise.
A. I mean, I gave it to -- I mean, I sent

it to you guys.
Q. Your attorney?
A. Yeah. And I th.ink I also gave -- I
think -- I don't know for sure. I know for sure that
it's in the -- it's in the file, but I'm Jess sure,
but I believe that I also handed a copy to
Mr. Pincock and Mr. McConkie when I went and talked
to them because I had gotten -- I had done that in
October and I went and spoke with them in -- I think
it was December or January.
Q. Now, your surgery, do you recall what
the diagnosis was of the knee injury?
A. Yeah. It was a synovectomy. It was
inflammation of the synovial tissue and it
infiltrated my knee cavity and so he had to go in
there. And he -- the way he explained it, he just
opened a little tiny -- little tiny, tiny hole in my
knee on one side. And on the other side opened
another one so he could send the camera in there and
the lights and everything. And he went in and he
trimmed back the synovial tissue that had infiltrated
the knee cavity. And it was causing discomfort, but
it was also keeping me from fully, you know H-
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the prognosis was good and that I probably wouldn't
need a follow-up surgery and that it should resolve
all the issues.
But he did say that after this kind of
thing, it's normal for knees to click and that I
shouldn't worry too much about that. So that kind of
explains the-lrnee click. And so whenever it happens,
. I'm like - I don't think like, oh, no, it's -- you
know, it's all coming back, I'm going to die or
anything like that. But, I mean, there's still pain,
so - and he said that that should have been
resolved, but it's not completely resolved.
Q. Okay. So the clicking, you expected
would go on; but the pain, you and the doctor
expected should have been resolved by now?
A. Should have been-resolved.
Q. And yet the pain persists is your
testimony?
A. Yeah. Well, it's not the same level of

pain as before the surgery, but -- it's a much less
pain, but it's still - it's still enough to where
you can feel it and you have to medicate a tiny bit.
I'm not going to get addicted to painkillers because·
we're talking, like, overHtheHcounter stuff here.
But it gets significant and I really notice it, like,
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Q. Extending -H
A. -- flexing and extending because it was
-- because it was kind of getting in the gears.
Q. And do you feel he did a good job and
accomplished what he needed to do?
A. Yeah. No. Yeah, he did a good job.
And, also, I mean, I went to him specifically because
he was only in town for, like, two years before he
got a job down in California, but I went to him
specifically because he had had, like, a fellowship
specifically working on that particular kind of
surgery. So he had done it tons of times before and
so I felt it would be good going to him. And I
wasn't disappointed. He did a good job.
Q. Now, did he say that he expected that

16

this would cure or resolve your problem or that

17

you're likely to have future problems, arthritis or
something, as a result of that, or did he say one way
or the other?
A. I actually did ask him that. I was very
particular about that point. And he said that my
odds of having to get a follow-up surgery were
probably, like, one in nine or one in ten, somewhere
in that ballpark. So they weren't very great He
said the prognosis -· if I can remember correctly,
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if! go out and do, like -- like, ifl do another
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service project, which I have recently, after a few
hours of this kind of stuff, I really feel it. It
sucks.
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extreme and one being not, how would you rate it on a

7
8
9

day where you do engage in a lot of physical activity
or that?
A. Fair enough. I would put it at probably

Q. On a scale of one to ten, ten being

10 just a five or a six, which is enough for me. It's
11 just barking at you and it hurts and you don't quite
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know what to do with it. I take my medicine and it
doesn't quite take care ofit, but I don't want to,
like, OD if you can or anything like that.
Q. The medicine, over-the-counter

ibuprofen -·
A. Yeah.
Q. -- Motrin?
A. Well, he suggested -- I forgot what the
name of it is, but he gave me -- he told me that
ibuprofen and -- not aspirin, not acetaminophen.
There's another one.
Q. Aleve,naproxen?

A. Aleve. Naproxen sodium, yeah. They
were proponents ofnaproxen sodium and ibuprofen for
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that kind of thing.
Q. And are those able to diminish your pain
to -A. Somewhat, yes. Somewhat. I'd say about
in half. Once I'm medicated, I'm down to, like, a
three.
Q. And then just on an average basis, going
to school, being in school, doing your daily
activities, chores, whatever, what kind ofA. lfI'm doing sedentaiy stuff, which is
more common now than it was before -- probably just a
result of me being older -- I'd say it probably peaks
at a three.
Q. And how frequently are you talking?
A. I don't know. Maybe once every couple
of days. Like, it's probably every other day, so
once every three days. But, really, in those
situations I don't even bother with the medicine
because I don't want to feel -- honestly, I don't
want to, like, get -- I don't want to get stuck. I
don't want to be one of those guys who does -- who
pops pills every few days because not only -- I just
don't like extra chemicals in my body, necessarily,
but also, I mean, it costs money if you're popping
pills. Youjust-- I don't know. Kind of hoping
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appears that a tendon was -- and the other doctor
said this as well, the first -- the orthopedic
surgeon who did the surgery. They said it appeared
that the tendon got ripped, or the ligament. It was
It was defmitely
a ligament or a tendon got -a tendon because they said a ligament wouldn't have
repaired itself. The tendon partially ripped and
repaired itself, but it left in its place a hard mass
of fibrous scar tissue. So when I move my joint,
that scar tissue tends to irritate the overlying and
underlying muscles.
Q. I understand. Okay. Is that the medial
meniscus, or do you know?
A. Shoot. Shoot, if I know. I mean,
medial meniscus -- isn't the medial meniscus a
ligament?
Q. Yes.
A. It's not a ligament. It's a tendon. He
said it was a tendon.
Q. Okay.
A. It's, like, right out here. It's, like,
kind of closer to the surface right here.
Q. Okay. And you don't know if it was
ACLA. No. No. It wasn't ACL. They said it

no.
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that I can wean myself and, hopefully, the pain will
go away someday, but I'm yet to get there quite.
Q. Did the orthopedist you saw in Utah have
an opinion as to why you were still having pain?
A. He didn't have an opinion as to why I
was having pain still. He said that he looked at all
the -- I gave him my medical records and I've had
a -- you know, I was pretty impressed because he said
he went through and looked at it and he said that the
surgery that this guy did was the exact kind you
should do, and he would have done it the same way.
And he could tell the guy did a really good job
because he looked at -- there's a before and after,
and you can see It cleaned up.
And he said, he did a really good job,
but he said it was probably just-· well, I'm sorry.
I'm trying to remember exactly what he said because I
remember he said some -- he said something about -oh, that's right. He got to feeling in there. He
got to feeling in there and he said that there's scar
tissue, not -- it wasn't down where the incisions .
were made from the sW'gery. It was from the impact.
Because the impact was right here above my knee off
to the lateral side ofmy body and just above the
kneecap here. And he said that from where it hit, it
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wasn't. They said that there was no damage.done to
the ligaments in the knee. It was all the muscles,
slash, tendons and the synovial tissue feltthe
impact. I mean, they did like a, quote-unquote,
reconstruction where they just kind of walked through
it and said, well, we can see it halfway tearing that
tendon, impacting the synovial tissue to where it
would infiltrate the cavity of the knee, which is
what you see in the picture, and we cut it out.
There's nothing we can do about the scar
tissue because what do we do? That's what the doctor
in Utah said. He said we could do surgery on the
scar tissue, but ifwe did it, it would only make it
worse because the scar would give way to more scar.
So basically the best thing you can do at this point
is just go in for PT, physical therapy that is. And
so they sent me to a physical therap~st who worked on
trying to decrease the size of the scar tissue. And
from what I understand, they were somewhat
successful.
Q. Okay. So as you sit here today, are
there any recreational activities, hobbies, pursuits,
household chores, anything that you can't do now
because of your knee condition or problems that you
were able to do before?
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A. It's funny because I haven't tried a lot
of things, but-- that I used to do. But I go biking
with my twin girls in the trailer behind me. And
when I go biking, it does give me problems;
That's -- it's when I do physical activities. That's
really the problem. Ifl were to like -- ifl were
like -- you know, if I were sitting around all day
long and whatnot, I probably could kind of get off
without much of a hitch. But when I get to biking
and I exert and I push down on it, like you do when
you pedal your bike, just with regular exertion, if
I'm trying to balance my left or my right leg out, I
can feel my right leg hurting and I feel -- when I
exert, sometimes I can feel it go click, pop, click,
pop and it's accompanied by some pain. So, I mean,
yeah, it comes up, but it's mostly when I'm doing
stairs; when I'm running a treadmill, or when I'm out
biking with my girls, and I bet when I go hiking and
things of that nature, but, honestly, I haven't been
hiking for a while because of circumstances.
Q. But as far as you know, the knee
problems have not prevented you from engaging in any
recreational, household activities that you were able
to do before the accident? It's just that sometimes
when you 'do them, you have some pain -
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A. You asked before. I can't remember
still.

Q. Okay.
A. Yeah.
Q. But your Pocatello surgeon said more
probably than not chances are you'll never need
another future surgery to repair the problem he
repaired?
A. To take out the synovial -- take out the
synov'ial tissue, yes.
Q. But the Utah guy said that if you had
the money or insurance, you could have a nerve
conduction study that might show why you're still
having some of this numbness or occasional pain?
A. Yeah. And the surgeon here also told me
about the nerve conduction test and he said he would
encourage it-too. But, again, it's one of those
things that it's not -- it's not heavily subsidized
by insurance carriers, apparently. I don't really
know the ins and outs of the insw-ance law, but at
the time I was like, auh, I'll probably be fine.
Keep my fingers crossed. It wasn't until I got back
to this guy in Utah where my knee was established and
I knew what my long-term prospects were with it.
That's when he said, yeah, you really should look
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A. There's pain, yeah. But they haven't
prevented me, necessarily. There are things that I
haven't done, but I can't blame it on my knee.·
Q. Okay. And as you sit here today, you do
not anticipate, expect to incur any future medical
costs for surgery, from what you physician told you?
A. Well, the guy -- the doctor in Utah said
that he would encourage me ifl had the money -because my insurance won't pay for it. IfI had the
money, he would suggest getting a nerve conduction
test, which they figure out where in the limb the
nerves are having problems and try to pinpoint where
the problem is. And he said it will probably tell
you where the nerve is that's impinged or what's
going on so you can try to address it. And then from
there, ther,;: would be other things going on.
But I don't -- you know, I don't know
that I -- I didn't want to just -- I didn't want to
just cough up the -- because it was, like, 900 bucks
or something like that. I didn't want to cough up
the money right then and there. I said, you know, if
it's going to get resolved, great. But I don't want
to, you know, cough up the money right now.
Q. Do you remember -- I'm sure I've seen
the Utah physician, his name -·
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into that. I know that the other doctor mentioned
it, but you really, really should go for it.
Q. Do you have insurance now?
A. Yes, I do.
Q. That's part of the-- is that through
work, your wife, Affordable Care, the whole -A. Actually, my work doesn't have
insurance. Yeah.
Q. Ifl understand the Affordable Care Act,
you longer can deny medical treatment because of a
preexisting condition. I'm no expert on that, but -A. Neither am I.
Q. Do you know whether or not if you needed
a nerve conduction study, you have insurance that
would cover that? Have you looked into that?
A. My insurance does not cover it right
now, no.
Q. You've looked into that?
A. I have, yes.
Q. Do you have documentation on that or is
that just something -~
A. Well, no. I don't have documentation on
it. I talked to the doctor· and he said that the ••
that my insurance doesn't cover it and his staff
confirmed that' and I also contacted them myself. But
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I didn't get, like, any-- I didn't get any, like,
papers. They didn't -· they just talked to me about
it and said no.
Q. Did he say why the insurance company
didn't cover that, whether they thought it was
unnecessary medically or experimental or -- did he
give you an explanation?
A. Not experimental, but I don't -- he
didn't specify.
Q. The reason I asked, I had a nerve
conduction study this last year and they stick all
these needles in you. It's not much fun, but I don't
know what it costs.
A. Yeah. You have better insurance than!
do. But, no, he didn't mention the whys and
wherefores. Hejust said as a matter of fact, that
it just wasn't -- it just wasn't so.
Q. And then you've had the physical therapy
to help diminish the scar tissue, Anything apart
from that, future -- I mean, other medical expenses
you haven't told us about?
A. Well, I went to the doctor here,
Dr. Coker here in town, four times for the more
gentle, let's see ifwe can coax it to get better.
And then when that wasn't working, I went to the
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'Q. I don't think you can do that.

A. Yeah. No. I mean, yeah. No. They're
smart enough and they're also not -- they're not
beasts. They're not monsters -- wen, three of the
four.
Q. Are you on good terms with them?
A. Yeah. Most of them.
Q. Most of them, but one in particular -A. No. I'm messing. They're all good -they're all good guys.
Q. Do you stay in contact with them?
A. I stay in contact with one of the
associates.
Q. But not -A. Not with the partners.
Q. -· with the partners?
Now, are you claiming pain and suffering
in this case,.damages for -- general damages for pain
and suffering?
A. Oh, yes. Absolutely, yes.
Q. And I'm sure it was painful at the time
you had it and painful up until the time you had the
surgery and there was a -· was there a time after
surgery that you felt you were covered and back to,
you know, kind of how you were before the accident
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surgeon, who did ail MRI and determined that it was -there was synovial tissue in there. Did the surgery.
He sent me to physical therapy up in Chubbuck. Then
I went to the doctor down in Utah.
Q. Right.
A. Then I went to the physical therapist
down there. And that's it as we sit here today.
Q. Okay. And you're not claiming any lost
wages in this case?
A. No. I worked-- I worked a job over at
May Rammell & Thompson, and they were pretty pissed
at me when I got my surgery and wasn't in there for
four days because, like, the painkillers really, like
-- really knocked me out. They were pretty pissed at
me, but I didn't, like, lose wages or anything.
Q. They were mad you had the surgery?
· A. Yeah .. well, they weren't mad I had the
surgery. They were just mad that I was out for as
Jong as I was. I told them I would only be out a
couple of days, but then it ended up being like a
week.
Q. Did they ever do anything adversely to
you because of your knee problems or surgery or
your -A. No. No.
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1 except for the numbness, the occasional pain? I
guess the acute pain was gone after -3
A. Yeah. The acute, every waking moment
4 and every sleeping moment that I, you know, was not
s 100 percent dead asleep, yes, that pain subsided
6 after a while. You lrnow, then after the surgery you
7 deal with all of the PT for getting your leg back
B into shape.
9
Q. Right.
10
A. But after that, yeah, most of the acute
11 damage -- or excuse me -- pain was resolved. But
12 there's --you know, I mean, there's still the
13 chronic, ongoing pain, which is, as I said, less than
14 the acute was. I mean, obviously, you'd hope that
15 the surgery would lessen the amount of pain, and it
16 did. So that's -- yeah, all the acute is resolved.
17
Q. · Okay. And are you claiming any general
18 damages or any kind of mental, emotional pain and
19 suffering damages or are we just talking about your
20 knee?
21
A. You know, I don't-- I don't recall
22 having mental anguish in the complaint.
23
Q. I'm not saying -- I'm just saying -- I'm
24 asking you if that's something that is a legally
25 compensable form of damages. I'm saying did you
2
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experience mental, emotional pain, suffering, anguish
that you would like to be compensated for in this
case or is it just your physical knee pain and
problems? Do you understand the question?
A. Yeah. I do understand the question.
It's just like, you know -- I mean, there was, like,
emotional and mental distress and, like, that kind of
stuff. I mean, obviously, I was, like, super bummed
about the whole thing, depressed about it for a
while. But, I mean, I didn't seek out the counsel of
a psychologist or a psychiatrist and get on pills or
anything. So, I mean, nothing -- nothing in the way
of that kind of stuff. I mean, I don't know-- we're
talking legal mental anguish, I don't think I put it
in the complaint. So I guess I'm not -- I guess I'm
not claiming it. I mean, but I did have -- I mean, I
definitely did have, like, mental anguish and things.
I'm just not -- I'm just not going after you for it.
Q. Sure. Having to have knee surgery is
not fun.
A. Yeah. No, I don't -Q. But I think what I'm asking is people in
accidents, or whatever, who have mental, emotional
problems, depression, anxiety, worries, fear ongoing,
that kind of thing over and above the physical, is
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Q. Basketball?
A. I actually didn't play basketball. I
played baseball in middle school. Wanted to play in
high school, but there were some circumstances that
prevented me. They weren't physical in nature. It
was just family circumstances.
Q. Okay. But you've never had any knee
injury, twisted, anything you ever had to actually go
to a hospital, doctor, doc in the box for your knee
or leg before this instance?
A. No. Nothing. I never even had to,
like, grab my knee and say, ow, that hurt. I mean, I
had a clean, clean bill of health onmy knees, and
everywhere else for that matter.
MR. WILLIAMS: Okay. I don't think I have
anything else, but if you'll just give me five
minutes THE WITNESS: Sure thing.
MR. WILLIAMS: -- I'll confer with my client
and then maybe Reed may have some questions.
(Exhibits *-A through *-D marked.)
(A recess was taken from 4:55 p.m. to
5:07 p.m.)
MR. WILLIAMS: I have no further questions.
(The deposition concluded at 5:07 p.m.)
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that an item of damage that you are seeking recovery
for in this case?
A. No.
Q. Okay. And I assume before this incident
you had never had any problems with your knee or leg
before, but I guess shouldn't assume that. Is that -the case?
A. That is the case. I've never had
anything.
Q. Did you play sports when you were
growing up -A. Yup.
Q. -- in high school?
A. Uh-huh.
Q. And never had any twisted knee?
A. Never once.
Q. What sports did you play?
A. I ran cross country, lots of that. And
I played football as a freshman. And then I got away
from that because it was -Q. Too physically -A. It was just dmnb. I don't know. I
loved watching it, but -Q. Not getting pounded, right?
A. Yeah. No.
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Helping Hands

10/19/2015

P
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Exhibit No.
Date: /Q. /q,..,5"

Helping Hands

T &T REPORTING

Mormon Helping Hands is a
priesthood-directed Church program
to provide community service and
disaster relief to those in need.
The program provide? priesthood leaders with an optional seivice opportunity for
Church members and helps establish the name and reputation of the Church. It is
a proven means of helping dispel stereotypes often held about the Church,
showing that Latter-day Saints are Christians who contribute to the good of their
communities.

Helping Hands volunteers clear downed trees after Hurricane Katrina

The "Mormon Helping Hands" designation helps identify the Church's role. in the
·activity: to provide service laborers and usually not goods or materials. Successful
projects have been conducted throughout Latin America, Africa, Asia, Europe, the
Pacific, a'nd the United Stqtes. Coordination, implementation, and evaluation of
these projects is usually delegated to local Public Affairs councils.

Objectives for Mormon Helping Hands
Helping Hands Help the Needy and Improve Communities
Service to others is an important characteristic of the followers of Jesus. Christ.
201 of 297
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Mormon Helping Har( ___ J'provides organized opportunities

r/'", ..,

1. .

,Church members to

give their time and talents to bless those in need. It also gives members the
opportunity to beautify city streets, parks, schools, and recreationai areas and to
serve in other ways, showing that the Church is a friend to the community.

Strengthen Church Members
Through Mormon Helping Hands, youth and adults become more sensitive to the
challenges others face. As Church members follow the example of the Savior in
reaching out and helping others, their testimonies are strengthened. These
projects are also valuable opportunities for Church members to fellowship lessactive friends.

Share the Gospel Indirectly
Through Mormon Helping Hands, Church members have opportunities to portray
the fruits of their faith and dispel unfounded criticism and prejudice toward the
Church. While this program is not to be used for proselyting, these activities can
help create conditions that are favorable for gospel conversations and may on
occasion provide the opportunity to engage missionaries in teaching those who
want to know more.

Build- Relationships with Opinion Leaders
Church Public Affairs exists to "build strategic relationships with opinion leaders
who affect the reputation of the Church of Jesus Christ.'' Service is a powerful tool
for influencing the beliefs and opinions of prominent individuals. Mormon Helping
Hands is especially effective in developing beneficial relationsh[ps between Church
leaders and government officials or other opinion leaders.

Enhance the Repu~ation of the Church
Mormon Helping Hands helps bring the Church out of obscurity and can greatly
improve its reputation. Local media interest in these projects helps spread the
knowledge of the Church to many who would not otherwise hear of it.

Was this page helpful?
Yes

No

Rights and Use Information (Updated 2/21/2012) Privacy Policy (Updated 3/18/2014)
© 2015 by Intellectual Reserve, Inc. All rights reserved.

https://www.lds.org/topics/humanitarlan-service/helping-hands?lang=eng
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Handbook 2:
Administering the
Church
4. The Ward Council

4. The Ward Council
4.1 Councils in the Church
The Lord's Church is governed through councils at the general, area,
stake, and ward levels. These councils are fundamental to the order of
the Church.
Under the keys of priesthood leadership at ·each level, leaders counsel
together for the benefit of individuals and families. Council members
also plan the work of the Church pertaining to their assign~ents.
Effective councils invite full expression from council members and
unify their efforts in responding to individual, family, and
organizational needs.
As the presiding high priest of the ward, the bishop presides over
three related councils: the bishopric, the priesthood executive
committee, and the ward council. This chapter provides an explanation
of each of these.
EXHIBIT

I1.. -C- -

https://www .lds.org/handbook/handbook-2-administering-the-churchlthe-ward- ..__ _ _ _, ,

203 of 297

112

•·..;l!!ii

Reed W. Larsen (3427)
JAVIER L. GABIOLA (5448)
COOPER & LARSEN, CHARTERED
151 North 3rc1 Avenue 211 d Floor
'
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
reed@cooper-larsen.com

IN THE DlSTRICT COURT OF THE SIXTH filDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Plaintiff,

)

)
v.
)
)
THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF
)
LATTER DAY SAINTS,
)
Defendant.

Case No. CV-14-2871 QC

)
)
MOTION/OBJECTION TO STRIKE THE
AFFIDAVIT OF PAUL RYTTING IN
SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

)
)

COMES NOW Plaintiff by and through the undersigned counsel pursuant to Idaho Rule of
Civil Procedure Rule 56 (e), and submits this Motion/Objection to the Affidavit of Paul Rytting in
Support of Motion for Summary Judgment. Plaintiff requests the Court strike the entire Motion as
Defendant, through Mr. Rytting's Affidavit, attempts to have the Court consider inadmissible
evidence.
This Motion is supported by the record herein and the Memorandum in Support of Plaintiff's
Objection/Motion to Strike the Affidavit of Paul Rytting in Support of Motion for Summary
Judgment filed concurrently herewith.

Motion/Objection to Strike the Affidavit of Paul Rytting in Suppo,1 of Motion for Summary Judgment - Page I
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Oral Argument is requested.
DATED this/

f day of January, 2016.
COOPER & LARSEN, CHARTERED

By~
L.
OLA

JAVIER GABI

CERTIFICATE OF SERVICE

/0/

I HEREBY CERTIFY that on this
day of January, 2016, I served a true and
correct copy of the above and foregoing document to the following person(s) as follows:
Bradley J. Williams
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405

[¥
[]
[]
[]

[.y'

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile I 522-5111
bi w@moffatt.com

Motion/Objection to Strike the Affidavit of Paul Rytting in Support of Motion for Su111111ary Judgment - Page 2
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Reed W. Larsen (3427)
Javier L. Gabiola (5448)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, 2nd Floor
P .0. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
reed@cooper-larsen.com

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYANN. HENRIE,

)
)
)
Plaintiff,
)
)
v.
)
THE CORPORATION OF THE PRESIDENT )
)
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
)
)
)
Defendant.

Case No. CV-14-2871 OC

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION/OBJECTION TO
STRIKE THE AFFIDAVIT OF PAUL
RYTTING IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

COMES NOW Plaintiff, Bryan N. Henrie, by and through the undersigned counsel, and
submits this Memorandum in Support ofPlaintiffs Motion/Objection to Strike the Affidavit of Paul
Rytting in Support of Motion for Summary Judgment.

I. INTRODUCTION
Mr. Rytting's Affidavit, paragraphs 2, 3, 4, 5, and 6 do not comply with IRCP 56(e). Mr.
Rytting avers that he is Director of the Risk Management Division of the Church. It lays no
foundation whatsoever to establish how he has any knowledge related to the Mormon Helping Hands
Program, how he has any knowledge that the smock at issue in this case was commonly worn at LDS

Memorandum in Support of Plaintiff's Motion/Objection to Strike the Affidavit of Paul Rytting in Supp01t of Motion for Summary Judgment Pagel
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Church events such as the Mormon Helping Hands Program, that the Church only issued one size
fits all smocks, how he has any knowledge related to whether any other reports ofinjuries or dangers
associated with wearing the smock occurred before or after Mr. Henrie's incident, or how he has any
knowledge the LDS Church, local and regional clergy are unpaid, and that the Helping Hands
Program is voluntary.

In addition, with respect to paragraph 5, Mr. Rytting attempts to

inappropriately introduce evidence regarding prior similar incidents, which again are inadmissable
pursuant to Sharp v. WH Moore, Inc. 118 Idaho 297, 796 P2d, 506 (1990). For these reasons, the
Court should strike Mr. Rytting's Affidavit in its entirety.
II. STAND ARD OF REVIEW

Rule 56(e)I.R.C.P. 56(e) provides, in pertinent part, as follows:
Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated
therein.

Additionally, Idaho Rule of Evidence 401 provides:
"Relevant Evidence" means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.

Rule 402 provides:
All relevant evidence is admissible except as otherwise provided by these
rules or by other rules applicable in the courts of this state. Evidence which
is not relevant is not admissible.

Further, lay testimony is governed by I.R.E. 701, which provides as follows:

Memorandum in Suppmt of Plaintiff's Motion/Objection to Stlike the Affidavit of Paul Rytting in Support of Motion for Summary JudgmentPage 2
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If the witness is not testifying as an expert, the testimony ofthe witness in the
form of opinions or inferences is limited to those opinions or inferences
which are (a)rationallybased on theperceptionofthewitness and (b) helpful
to a clear understanding of the testimony of the witness or the determination
of a fact in issue, and (c) not based on scientific, technical or other
specialized knowledge within the scope of Rule 702.
III. ARGUMENT
In paragraph 1, Mr. Rytting avers that he is the Director of the Risk Management Division

of the Church, and alleges in conclusory fashion, that he has knowledge as to the truthfulness of the
remaining averments of his Affidavit. However, regarding paragraph 2, Mr. Rytting offers is no
foundation whatsoever pursuant to IRE 401 and 402 in which Mr. Rytting identifies how he has any
knowledge, experience, or how he garnered any information relating to the Church's Helping Hands
events. Mr. Rytting has not identified what his job duties entail other than that he is the Director of
the Risk Management Division. Mr. Rytting fails to indicate whether he participates .in Helping
Hands events, that he is any way involved in the Helping Hands program and, again, merely
concludes that he is the Director of the Risk Management Division. It is clear that Rule 56 (e)
requires that affidavits be based upon personal knowledge and set forth facts that would be
admissible in evidence. Mr. Rytting's merely concludes, without any factual foundation, that he is
the Director of the Risk Management Division, and nothing more. As a result, for Mr. Rytting to
attempt to aver that the Church does not order or require participation in the Helping Hands events,
it is inadmissible under Rule 56 (e).
With respect to Paragraphs 3 and 4, again Mr. Rytting has offered no factual foundation as
to how he has any knowledge relating to the smocks worn at the Helping Hands events or other
volunteer events with the Church, and that the smock provided to church members and church events

Memorandum in Suppo,t of Plaintiff's Motion/Objection to Strike the Affidavit of Paul Rytting in Support of Motion for Summary Judgment Page3
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were one size fits all. Mr. Rytting offers no factual foundation on how he has any knowledge that
there were only one size fits all smocks, and not other sized smocks at the Mannon Helping Hands
event on July 14, 2012. Thus, the Court should strike or not consider those paragraphs.
As to Paragraph 5 of Mr. Rytting's Affidavit, he attempts to submit, again, inadmissible
evidence, such as prior similar incidents that there were no other similar incidents to those as
submitted by Mr. Henrie. As the Idaho Supreme Court held in Sharp, supra, the Court there rejected
the prior similar incidents argument and evidence. Id., 118 Idaho at 301,796 P2d at 510. In
addition, Mr. Rytting also fails to identify and submit any foundation as to any record keeping or
statistical evidence related to any reports of other injury or danger associated with the smocks, again,
other than his conclusory statement to that effect. For these reasons, Paragraph 5 should be stricken
or otherwise not considered by the Court.
In addition, with respect to Paragraph 6, Mr. Rytting, while he concludes that literature of

I

Ii

the Helping Hands Program states that it is voluntary, he offers no citation to Church literature and,
ultimately, no foundation whatsoever to support his conclusions. Mr. Rytting also offers no factual

I

members are all voluntary and do not seek any profit or not paid or irummerate for participating in

l

church events. As a result, Paragraph 6 fails to meet the requirements of Rule 56 (e) and should be

1
. l

l

I
1

I

foundation to establish how he knows, as the Director ofthe Risk Management Division, that church

stricken or otherwise not considered by the Court.
I

II
I
I

I
I
I
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IV.CONCLUSION.

Based on the foregoing, Plaintiff, Bryan N. Henrierespectfullyrequests the Court strikes Mr.
Rytting's Affidavit.
DATED this

tf._ day of January, 2016.
COOPER & LARSEN, CHARTERED

By~

JAVIERL.GABIOLA

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ___tj__ day of January, 2016, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:

Bradley J. Williams
JerryT. Stenquist
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405

~ U.S. Mail/Postage Prepaid

Hand Delivery
Overnight Mail
Facsimile/
522-5111
[]
[ ¥ bjw@moffatt.com
[]
[]
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3•-d Avenue, 2nd Floor
P.0. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYANN.HENRIE,

)
)
Plaintiff,
)
)
~
)
' )
THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF )
LATTERDAYSAINTS,
)
)
Defendant.
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Case No. CV-14-2871 OC

AFFIDAVIT OF FRED ZUNDEL

..,

•<·>,, , ........:.-·, .... ·
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STATE OF IDAHO )
. : ss.
County of Bannock )
.

I, FRED ZUNDEL, being first duly sworn upon oath, depose and state as fol1ows:
I. I am ovet· the age of 18, a11d make this affidavit upon my own personal knowledge and
information;
2. I was the bishop of the Paradise Ward in the Tybee Stake I located in Chubbuck, Idaho,

I

from approximately February 2010 until May 2015. During the same approximate time-frame, our
stake president was Kevin Loveland;

Affidavit of Fred Zundel - Page 1
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3. During the tirne that Bryan Henrie and his family were members of the Paradise Ward,
I was his bishop and he was our ward's Elders Quorum President.
4. In June 2012, a large m.unber of homes were destroyed due to a wild fire in the Mink
Creek area south of PocateHo, Idaho. I do not remember the specific conversations that I had with
any members of our ward or stake about the fire or the clean-up efforts that our ward participated
in to help the affected residents in the Mink Creek area, although I know that I would have had many
such conversations. I did not personally participate in any clean-up efforts since I had undergone
two spinal fusions and would have been useless in any physical labor. I do recall driving through
the affected area, either during or shortly after the clean-up. The following averments therefore
describe my judgment as to what likely did occur with regard to our effort to help with the clean-up.
5. A member of our Stake Presidency wou]d have contacted me and asked me to ask our
I

'

adult priesthood leaders (Eider's Quorum President and High Priest's Group leader) a114 perhaps also
our Young Men's President (for our older young men) to help with the clean-up effort. I would have

-p~sse-dthis.reqt1;st'on·to····these wru·dleade1i'persoi1ally ruicfiii our S1.iriday'pi·i~$tl106-d 'ii1eetirigi I., ..
do not recall how out· Tyhee Stake wards coordinated our efforts with other community volunteers.
I assume there was some overall organization for those who could help with the clean-up.
6. I am confident that I would have spoken with Bryan Henrie as our Elder's Quorum

President on several occasions regarding his effo1ts to solicit help with the clean-up from the Elders
in om ward. I would have taken the lead in 01.1r priesthood meetings to encourage atl to help who
could help, and I am confident that Bryan Henrie did the same with the Elders h1 his quorum. I do
not recall telling Bryan Hem·ie or anyone else that participation in the cleanMup was mandatory or
that they had to participate, nor do I think this likely. That was never my approach with members

Affidavit of Fred Zundel- Page 2
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regarding callings, assignments, or simple requests.

I would have characterized our Stake

President's request to help with the clea1H1p as an assignment to help withthe c]ean-up if one could,
although I do not recall him using the word 11 assignment11 • I believe it likely that Bryan Henrie
would have also taken my request to solicit help with the clean-up as an assignment. I remember
Bryan Henrie as a caring, conscientious, and responsible person and Eider's Quorum President who
took his calli11g sel'iously as President. He may have felt that as the President of his quorum, he
needed to take the lead to help with the clean.;.up and that he had to participate, which would have

bee11 consistent with his sense of responsibility.

FURTHER SAITH AFFIANT NAUGHT.
DATED this

JC,

day of Januat'Y, 2016.

~lr;;}b"~'
FRED ZUND -~ _-__ ---

_ _suescRIBED AND SWORN TO before me this
'-··:
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\<j~ay of Jflnttary, 2016.
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LANA llJRNER-WHITE
NOTARY PUBLIC
STATE OF IOAHO
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CERTIFICATE OF SERVICE

a

I HEREBY CERTIFY that 011 this
day of January, 2016, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Bradley J. Williams

~U.S. Mail/Postage Prepaid

Moffatt, Thomas; Barrett, Rock & Fields, Chtd
P.O. "Box 51505
Idaho Falls, ID 83405

[]
[]
[]

Hand Delivery
Overnight Mail
Facsimile/ 522-5111

[~oj,~@·111bffatt.co:n1
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David P. Gardner, ISB No. 5350
Jerry T. Stenquist, ISB No. 9604
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

900 Pier View Drive Suite 206

Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
dpg@moffatt.com
jts@moffatt.com
10985.0045
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. 2014-2871-0C
Plaintiff,
VS,

THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION/OBJECTION
TO STRIKE AFFIDAVIT OF PAUL
RYTTING IN SUPPORT OF MOTION
FORSUMMARYJUDGMENT

Defendant.
COM.ES NOW Defend.ant the Corporation of the President of the Church of Jesus
Christ of Latter Day Saints (the "Church"), by and through undersigned counsel, Moffatt
Thomas BaiTett Rock & Fields, Chtd, and hereby submits this Memorandum in Opposition to
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Plaintiffs Motion/Objection to Strike Affidavit of Paul Rytting in Support of Motion for
Summary Judgment ("Motion to Strike").

I.

INTRODUCTION

Plaintiff seeks to exclude the Affidavit of Paul Rytting in Support of Motion for
Summary Judgment ("Rytting Affidavit" or the "Affidavit") on the basis that the Church did not
lay a proper foundation that Mr. Rytting has personal knowledge of the facts contained therein.
While the Affidavit may not provide great detail on how Mr. Rytting came to the knowledge of .
these facts, under the circumstances such detail is unnecessary. There is no reason to doubt Mr.
Rytting's knowledge of the facts in the Affidavit as the facts are either widely known among
members of the Church or are easily within the knowledge of someone in his position. The
Affidavit sufficiently sets forth the foundation which allows Rytting to testify to the facts
contained therein. Further, Plaintiff made no attempt to depose Rytting in order to raise these
issues. Plaintiff raises a question of weight rather than admissibility in regard to the facts
contained in the Affidavit. As such, the motion to strik~ should be denied.
II.

FACTUAL SUMMARY

The factual and procedural history are available to the Court in the pleadings
related to these motions, including Defendant's Reply Memoranda in Support of Motions in
Limine and Summary Judgment. For information regarding the affidavit at issue in this motion,
please refer to the Affidavit of Paul Rytting in Support of Motion for Summary Judgment
("Rytting Affidavit") filed on or about December 16, 2015.
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III.

STANDARD OF REVIEW

An abuse of discretion standard applies when determining whether testimony

offered in connection with a motion for summary judgment is admissible. McDaniel v. Inland

Northwest Renal Care Group-Idaho, LLC, 144 Idaho 219,221, 159 P.3d 856,858 (2007).
Similarly, whether sufficient foundation has been laid for the admission of evidence is also
committed to the discretion of the trial court. State v. Braendle, 134 Idaho 173, 176, 997 P.2d
634, 637 (Ct.App. 2000). Thus, the court's decision will not be disturbed on appeal absent a
showing the court abused its discretion. Id
When evaluating a claimed abuse of discretion, the Idaho Supreme Court
conducts a multi-tiered inquiry to determine: (1) whether the lower court correctly perceived the
issue as one of discretion; (2) whether the court acted within the boundaries of such discretion
and consistently with any legal standards applicable to the specific choices before it; and (3)
whether the court reached its decision by an exercise of reason. Sun Valley Shopping Ctr., Inc. v.

Idaho Power Co., 119 Idaho 87, 94,803 P.2d 993, 1000 (1991).
IV.

ARGUMENT

The Court should hold that the Rytting Affidavit, and the content thereof, is
admissible because the Church has established the minimum requirements of personal
knowledge and the Court may reasonably infer that Mr. Rytting has the personal knowledge to
satisfy the requirements of I.R.C.P. Rule 56(e). I.R.C.P. 56(e) states in relevant part,
Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant is competent
to testify to the matters stated therein. Sworn or certified copies of
all papers or parts thereof referred to in an affidavit shall be
attached thereto or served therewith. The court may permit

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION/OBJECTION TO
STRIKE AFFIDAVIT OF PAUL RYTTING IN SUPPORT OF MOTION FOR
cuent:4o521as.1
SUMMARY JUDGMENT - 3
217 of 297

affidavits to be supplemented or opposed by depositions, answers
to interrogatories, or further affidavits.
I.R.C.P. 56. Rule 602 of the Idaho Rules of Evidence provides guidance as to assess how a party
may establish personal knowledge of a witness:
A witness may not testify to a matter unless evidence is introduced
sufficient to support a finding that the witness has personal
knowledge of the matter. Evidence to prove personal knowledge
may, but need not, consist of the testimony of the witness.

I.RE. 602. "[A]n affidavit that is conclusory, based on hearsay, or not supported by personal
knowledge does not satisfy the requirements ofI.R.C.P. 56(e)." Taft v. Jumbo Foods, Inc., 314
P.3d 193, 197 (Idaho 2013). After foundation of personal knowledge of the alleged facts has
been established "sufficient to support a finding," defects in the foundation go to the weight, not
admissibility, of the evidence. See State v. Barber, 340 P.3d 471,473 (Idaho App. 2014) ("So
long as the foundation concerning the accuracy of the device meets the minimal 'sufficient to
support a finding' standard of Rule 90l(a), defects in the foundation go to the weight, not
admissibility; of the evidence.") (citing 31 Wright & Gold, Federal Practice & Procedure at 153);
see also § 6023 Scope of Rule 602-"Personal Knowledge", 27 Fed. Prac. & Proc. Evid. § 6023

(2d ed.) (citing U.S. v. Bush, C.A.lOth, 2005, 405 F.3d 909,915 (trial court did not err in
permitting detective to identify voice as that of defendant's where detective previously had heard
defendant's voice only a few times; questions concerning extent of detective's prior exposure to
defendant's voice went to weight not admissibility); MB.A.F.B. Federal Credit Union v. Cumis
Insurance Society, C.A.4th, 1982, 681 F.2d 930, 932 ("Rule 602, however, does not require that

the witness' knowledge be positive or rise to the level of absolute certainty. Evidence is
inadmissible under this rule only if in the proper exercise of the trial court's discretion it finds
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that the witness could not have actually perceived or observed that which he testifies to.');

Nielson v. Armstrong Rubber Co., C.A.8th, 1978, 570 F.2d 272, 277 ("the extent of a witness'
knowledge of matters about which he offers to testify go to the weight rather than the
admissibility of the testimony"); US. v. Evans, C.A.2d, 1973, 484 F.2d 1178, 1181 (''it has long
been established that 'the result of the witness' observation need not be positive or absolute
certainty ... ; it suffices ifhe had an opportunity of personal observation and did get some
impressions from this observation'") (quoting 2 Wigmore, Evidence, 3d ed. 1940, § 658))).
Indeed, a court may reasonably infer that an affiant has personal knowledge of a
fact that his organization or department as a whole is aware or which he has access to. Consider
Taft v. Jumbo Foods, Inc., 314 PJd 193 (Idaho 2013 ), where the court held that the district judge

properly exercised its discretion when it did not exclude an affidavit of an insurance agent for
lack of personal knowledge because the agent was an agent of the insurance company 1:111d had
access to the contents of the insurance company's files. 314 P.3d at 198 (Idaho 2013); see also
I.R.C.P. 30(b)(6) (allowing for an organization to designate a single person to testify on its
behalf).
Here, the Church has satisfied the minimum requirement in which the Court and
fact finder may infer that Mr. Rytting has personal knowledge of the facts alleged. Admittedly,
the Rytting Affidavit does not articulate the process in which Mr. Rytting acquired personal
knowledge regarding some of the facts contained in the Affidavit. However, these facts become
readily apparent when one considers the position that Rytting occupies as the Director for Risk
Management of the LDS Church. Clearly, within that position, it is obvious that he is charged
with investigating accidents and managing claims against the LDS Church. The Division also
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assists in assessing and diminishing risks of injury among LDS Church members, including those
associated with the helping hands program. As the director, Rytting is aware of the information
obtained in any investigation conducted by the LDS Church's Risk Management Division and is
qualified to testify regarding the institutional knowledge of the Risk Management Division.
Nevertheless, testimony in the Affidavit sufficiently lays a foundation of the
affiant's personal knowledge under I.R.E. 602. Mr. Rytting testifies in the Rytting Affidavit that
"[he is] in a position to know of the truthfulness of the matters contained in [the Affidavit]."
Rytting Aff., 1. This statement is valid and establishes Mr. Rytting's personal knowledge of the
five statements contained in the Affidavit. To the extent that his knowledge could be challenged,
any defects goes to the weight of the testimony, not the admissibility.
Such testimony of his personal knowledge is particularly sufficient under the
circumstances and the facts alleged in the Affidavit. Paragraphs 2, 3, and 6, contain information
that is commonly held knowledge of all members of the Church - let alone a director of a
department in the church that has the opportunity to investigate the truthfulness of allegations
made against the Church. Paragraph 4 testifies as to the fashion in which Mr. Rytting came to
the knowledge that the smo~ks are "one size fits all," by investigation. Paragraph 5 alleges
information that would be readily available to his department because he is the Director of the
Risk Management Division of the Church because claims against the church and reported
accidents are handled by his division.
Furthermore, Mr. Rytting's allegations are supported by other information
provided to the Court and are otherwise known by Plaintiff. See Gabiola Aff. Ex. B (highlighting
the helping hands program, depicting members of the church volunteering, repeating that the
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participating in the program is "volunteering," showing several volunteers not wearing smocks
(some of which in the presence of church leaders), and depicting crowds of volunteers wearing
vests that appear to be the same size); Gabiola Aff. Ex. A (depicting tag on smock stating "one
size fits all").
Regarding Plaintiffs contentions that Paragraph 5 should be excluded under the
"prior similar accidents" rule is unfounded. Paragraph 5 seeks to submit the Church's
institutional lack ofknowledge of prior similar accidents, which is admissible to show lack of
knowledge of a risk of harm which may affect a duty of care. Keller v. Holiday Inns, Inc., 671
P.2d 1112, 1115 (Idaho App. 1983) (discussing the relationship between risk of danger, and the
knowledge thereof, in evaluating the scope of a duty of care to protect from danger) decision

reviewed, 691 P.2d 1208 (Idaho 1984).
Therefore, the Court should hold that the Rytting Affidavit, and the content
thereof, is admissible because the Church has established the minimum requirements of personal
knowledge and the Court may reasonably infer that Mr. Rytting has the personal knowledge to
satisfy the requirements ofI.R.C.P. Rule 56(e).

V.

CONCLUSION

Mr. Rytting sufficiently has personal knowledge of the facts alleged in the
Affidavit. Mr. Rytting testifies as to his personal knowledge and the manner in which he
obtained some of the information. Furthermore, the facts alleged are easily within his purview of
knowledge, if not every member of the Church (including Plaintiff). To the extent that the
foundation is lacking, it goes the weight of the evidence, not the admissibility. Therefore, the
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Church respectfully requests that the Court deny Plaintiffs Motion to Strike the Rytting
Affidavit.
DATED this ·z5'aay of January, 2016.
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

By-~-David P. Gardner - Of the Firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this Z >day of January, 2016, I caused a true
and correct copy of the foregoing MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION/OBJECTION TO STRIKE AFFIDAVIT OF PAUL RYTTING IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT to be served by the method indicated below,
and addressed to the following:
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave., 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Facsimile (208) 235-1182
Attorney for Plaintiff

( ) ~- Mail, Postage Prepaid
(.(Hand Delivered
( ) Overnight Mail
( ) Facsimile

David P. Gardner

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION/OBJECTION TO
STRIKE AFFIDAVIT OF PAUL RYTTING IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT - 9
cnent:4os21aa.1
223 of 297

:.-,T
:r''.a'.~:'S'';_:;;
't., l,:. ·,, .

1

i:,, ...

i~-· ·,,'

( ' '.1

l>: ..... ;.

.:

i-i

David P. Gardner, ISB No. 5350
Jerry T. Stenquist, ISB No. 9604
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
ldaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
dpg@moffatt.com
jts@moffatt.com
10985.0045
A.ttorneys for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. 2014-2871-0C
Plaintiff,

vs.
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

REPLY TO PLAINTIFF'S
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

Defendant.
COMES NOW Defendant, the Corporation of the President of the Church of
Jesus Christ of Latter-day Saints, by and through undersi&ned counsel, Moffatt, Thomas, Barrett,
Rock & Fields, Chtd, and submits this Reply to Plaintiff's Opposition to Defendant's Motion for
Summary Judgment.
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I.

INTRODUCTION

In response to the Church's Motion for Summary Judgment, Plaintiff asserts that
the Church had a duty to Plaintiff because of the inherent dangerousness of the service project.
However, this argument seeks to impose a duty on the Church not recognized by law. By law,
Plaintiff must show how the Church has a duty to engage, or not engage, in the particular activity
that created the unreasonable foreseeable risk of harm incurred or had a general duty to the class
of person injured. He does not explain the source of this duty.
Plaintiff also asserts that this is a question for a trier of fact. However, even in the
event that this case raises legitimate jury questions, Plaintiff has not provided any evidence that
could assist a trier of fact in assessing Plaintiff's claims. Plaintiff fails to answer two necessary
questions: (I) how large was the smock in relation to Plaintiff's body, and (2) how large is too
large. Regarding these points, Plaintiffs case relies solely on his unsupported allegations.
Therefore, the Church respectfully requests that the Court grant its Motion for
Summary Judgment.

II.

STANDARDOFREVIEW

Generally, the question whether a duty exists is a question oflaw, e.g., Freeman

v. Juker, 119 Idaho 555,808 P.2d 1300 (1991), in which Idaho appellate courts exercise free
review. Rhoades v. State, 220 P.3d 1066, 1096 148 Idaho 247,280 (2009) (citing Hopper v.

Hopper, 144 Idaho 624,626, 167 P.3d 761, 763 (2007)).
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III.
A.

ARGUMENT

Plaintiffs Argument that the Church has a Duty to Protect Against the
Harm he Suffered Because the lnh~rent Dangerous Activities of the Service
Project is not Supported by the Law or Reason.

Plaintiff argues,
"It is the inherent risk of injury of working on a hillside, throwing
large logs down a hill, and the risk of harm associated with that,
not specifically whether it was foreseeable the that smock could
have caused injury, that is relevant, although, again, wearing loose
clothing, too, is reasonably foreseeable as creating a risk or harm.
Opp. Mem. 15. This cannot be true, the Church admits that the question at hand is not whether
the Plaintiff would be injured in the exact fashion that he got hurt (i.e. hit particular knee after
getting caught on a particular branch), but, contrary to Plaintiff's argument, at issue, here, is
indeed "whether it was foreseeable that the smock could have caused injury." Opp. Mem. 15.
In support of this argument, Plaintiff inappropriately relies on the proposition in
Sharp v. WH. Moore Inc., 118 Idaho 297, 796 P.2d 506 (1990) that "only the general risk of

harm need be foreseen, not the specific mechanism of iajury." Id (citing Sharp, 118 Idaho at
301, 796 P .2d at 510. First, Plaintiff takes this: phrase out of context. The court in Sharp
addressed whether a premises owner proximately caused a woman to be raped by not adequately
locking a fire-escape door. Id. In this analysis, the court considered whether it was appropriate
to consider the foreseeability that a rapist would enter through the door or whether the court
should consider the foreseeability that a criminal, in general, could enter through the door and
commit some form of criminal activity. Id Of course, as the court held, the latter question is
more appropriate because the law does not require reasonably prudent individuals to predict
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every variation of criminal activity from leaving a door unsecured - only that leaving doors
unlocked could invite danger.'
So while a duty-bound individual does not need predict every variation of harm
that could happen from taking a certain action, when alleging that one breached the catch-all
duty of reasonable care·, Doe v. Garcia, 131 Idaho 578, 581, 96 l P .2d 1181, 1184 (1998), the risk
ofhatm must relate to the particular action that allegedly caused the risk of harm. Cramer v.
Slater, 204 P.3d 508,515, 146 Idaho 868,875 (2009) ("True proximate cause deals with whether
it was reasonably foreseeable that the harm incurred would flow from the alleged conduct"). The
100 A.L.R.2d 942 (Originally published in 1965), this principle succinctly,
[N]o negligent act threatens all imaginable harms; unreasonably
dangerous conduct is dangerous because it threatens particular
kinds of harms to particular kinds of persons in particular ways;
responsibility should follow the pattern of the risk.
100 A.L.R.2d 942 § 3[b] (Originally published in 1965); see also Fragnella v. ·Petrovich, 281
P.3d 103 (Idaho 2012); Hayes v. Union Pacific R. Co., 143 Idaho 204, 141 P.3d 1073 (2006)

Plaintiff also cites Sharp for other irrelevant propositions. Plaintiff cites Sharp to show
that Idah_o has rejected the idea that, ifthere have been no "prior similar incidents," a defendant
is absolved of liability. Opp. Mem. 14 (citing Sharp, 118 Idaho at 301, 796 P .2d at 510) (the
"prior similar incidents" requirement translates into the familiar but fallacious saying in
negligence law that every dog gets one free bit ... "). This misstates the Church's argument.
While the Church proffers evidence that the Church is unaware of the Smock ever being the
cause or subject of injury, Rytting Aff. 15, the Church proffers this evidence to show that the
Church did not know, or have reason to know, that the Smock could be potentially dangerous.
The Church does not argue that lack of knowledge absolves it of liability, but is one of many
factors that a Court considers in determining whether the Church had a duty to protect from the
vest. See Keller v. Holiday Inns, Inc., 671 P.2d 1112, 1115 (Idaho App. 1983) (discussing the
relationship between risk of danger, and the knowledge thereof, in evaluating the scope of a duty
of care to protect from danger) decision reviewed, 691 P.2d 1208 (Idaho 1984). Fmihermore, the
lack of prior similar incidents may be relevant to the low probability that such an accident would
occur, considering the hundreds of thousands of church members that have worn the smocks
without a known reported incident.
1
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("The legal responsibility element of proximate causation is satisfied if at the time of the
defendant's negligent act the plaintiffs injury was reasonably foreseeable as a natural or probable
consequence of the defendant's conduct."); Spaulding v. U.S., 455 F.2d 222 (9th Cir. 1972)
("Under Texas law proximate cause requires only that reas~nably prudent man, in view of all
facts, would have anticipated the result-not necessarily the precise actual injury but some like

iniury.") (emphasis added).
Here, the Church cannot .be. liable for harm that is not related to an action of the
Church,•unless the Court finds that a special relationship exists between the Church and the
volunteers. The service project might have posed a wide variety of dangers, not related to shirts
or vests of the volunteers. However, the Church cannot be liable for something catching the
smock because the volunteers were at risk of irrelevant harms (i.e: dropping something on their
feet or breathing ashes of the trees). The Church did nothing to create the risks inherent in the
natural disaster site (i.e. start the fire).
However, in limited circumstances, a duty may be imputed by virtue of a
relationship between the parties (i.e. parent-child, passenger-carrier, landlord-tenant, employeremployee). Coghlan v. Beta Theta.Pi Fraternity, 987 P.2d 300,311 (Idaho 1999) ("There is
ordinarily no affirmative duty to act to assist or protect another absent unusual circumstances,
which justify imposing such an affirmative responsibility. An affirmative duty to aid or protect
arises only when a special relationship exists between the parties."). In Sharp, the defendant had
a duty, as a landowner, to lock the doors in order to keep the individuals inside safe. Sharp, 118
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Idaho at 301, 796 P.2d at 510. 2 The Idaho Supreme Court has identified several factors to
consider in determining whether a duty arises in a particular situation:
[T]he foreseeability of harm to the plaintiff, the degree of certainty
that the plaintiff suffered injury, the closeness of the connection
between the defendant's conduct and the injury suffered, the moral
blame attached to the defendant's conduct, the policy of preventing
future harm, the extent of the burden to the defendant and
consequences to the community of imposing a duty to exercise
care with resulting liability for breach, and the availability, cost,
and prevalence of insurance for the risk involved.
Coghlan v. Beta Theta Pi Fraternity, 987 P.2d 300,311 (Idaho 1999) (citing Rife v. Long, 127
Idaho 841,846,908 P.2d 143, 148 (1995); see also Cramer v. Slater, 204 P.3d 508 (Idaho 2009).
("True proximate cause focuses on whether legal policy supports responsibility being extended
to the consequences of conduct, and it determines whether liability for that conduct attaches.").
Here, there is no special relationship between the Church and the helping hands
volunteers. The Church acted as an organizer of individuals who were intrinsically motivated.
The events of July 14, 2012, did not happen because the Church commanded its members work
for its benefit. Rather, the event occurred because thousands of people wanted to help their
neighbors out of altruism and_kindness. The Church merely played a role in connecting willing

This reading of Sharp is especiaily reasonable considering the sources the Sharp court cites for
the proposition that only a general risk of harm need be foreseen under theories of negligence. Sharp
only cites sources relating to property owners' duty to foresee criminal activity, in general, under certain
circumstances, of third parties that may cause hann to individuals on the premises, and pulls strongly on
theories of premises liability to support that proposition. See id. (citing Taco Bell v. Lannon, 744 P.2d 43
(Colo.1987) (relying on duty oflandowners to protect from criminal liability); Galloway v. Bankers Trust
Co., 420 N .W.2d 437 (Iowa 1988) (citing Restatement (Second) of Torts§ 344 comment./. at 225-26)
(relying on landowners duty); Duncavage v. Allen, 147 IU.App.3d 88, 100 Ill.Dec. 455,497 N.E.2d 433
(1986) (relying duty oflandowners; Knodle v. Waikiki Gateway Hotel, Inc., 69 Haw. 376, 742 P.2d 377
(1987)(relying on duty of innkeepers); Small v. McKennan Hosp. (Small I), 403 N.W.2d 410 (S.D.1987)
(relying on duty of landowners).
·
2
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hands with a need. Such actions are the role of responsible community leaders. Therefore, no
duty arose because of the general dangers of organizing the service project.
For example, if a volunteer wears sandals at an event to clean up burned houses,
and cuts his foot on a branch or rock, the Church cannot be liable because the volunteer's
decision to work in sandals is not traceable to the Church's actions and the Church had no duty
to ensure that the volunteers.wore proper footwear. Perhaps if the Church was the employer, the
result would be different because the special relationship existing between employers and
employees. But that is not the case here.
The consequences of creating such a duty would have a negative impact on
society. If you follow plaintiffs argument to its full extent, the Church would essentially be
liable for any injury to any person occurring during the service project. Plaintiff essentially
argues that because there is foreseeable harm of any injury, the Church is ultimately responsible
for any accident that occurs during the project. Basically, the Church becomes the insurer of
every individual working at the volunteer service project. Such a conclusion is unfathomable
and unreasonable. Community organizers do not usually have the financial stability to insure
volunteers' safety. Indeed, creating a duty to volunteers would inevitably disincentivize capable
organizations from playing a leadership role in their communities.
Therefore, the Church respectfully requests that the Court hold, as a matter oflaw,
that the Church did not have a duty to protect Plaintiff from his injury because of a general risk
of harm of cleaning up a natural disaster site.
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B.

Even in the Event that the Court Determines that the Subject of this
Summary Judgment is for a Trier of Fact, the Plaintiff has not Proffered any
Evidence in which a Trier of Fact Could Determine that the Smock was
Unreasonably Dangerous.
Plaintiff argues that the questions of whether the hann was reasonably foreseeable

that Plaintiff would be injured and whether the Church proximately caused Plaintiffs injuries is
a jury question.
Even if this summary judgment motion raises legitimate questions for the jury,
Plaintiff cannot prove to any trier of fact that the Church breached its duty of care because
Plaintiff has not proffered any admissible evidence to dispute that the Church's offering of the
helping hands smock creates an unreasonable risk of foreseeable hann. Sharp v. WH Moore

Inc., 118 Idaho 297, 300, 796 P.2d 506, 509 (1990) ("Every person, in the conduct of his
business, has a duty to exercise ordinary care to "prevent unreasonable, foreseeable risks of harm
to others."). "[W]hen faced with a motion for summary judgment, the party against whom it is
sought may not merely rest on allegations contained in his pleadings, but must come forward and
produce evidence by way of deposition or affidavit to contradict the assertions of the moving
party and establish a genuine issue of material fact." Olsen v. JA. Freeman Co., 791 P.2d 1285,
1299-300 (Idaho 1990) (citations omitted). "[T]he language of Rule 56 requires entry of
summary judgment after adequate time for discovery against a party who fails to make a
showing sufficient to establish the existence of an element essential to that party's case and in
which that party will bear the burden of proof at trial. Id. (citing Celotex v. Catrett, 106 S.Ct.
2548, 2552-53).
Here, Plaintiff has not offered any evidence that the wearing of the smock creates
an unreasonable risk of foreseeable harm. The parties have engaged in full discovery. The
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parties were ordered to serve and completely respond to all discovery by January 15, 2016. Jury
trial is scheduled approximately six weeks from the date of the hearing on this motion.
Nevertheless, there is no evidence that could assist a trier of fact to address two necessary
questions (1) how large was the smock in relation to Plaintiff's body?, and (2) how large is too
large?
The best view of Plaintiff's theory of negligence ultimately relies on the fact that
the Church provided a smock that was dangerously large under the circumstances. However,
there-is no evidence-, ether than Plaintiffs testimony, that the smock was too large for him,or
p.o;w . the smockfithim at all. All evidence available to both parties show that the smock is "one
size fits all." Gabiola Aff. Ex. A. Plaintiff has not provided any evidence that shows that there
were different sizes of smocks. The helping hands video records hundreds of people wearing the
same size of smocks. Gabiola Aff. Ex. B. Among all volunteers depicted there, not one smock
seems to be "grotesquely large." Id Rather, the smocks appear to fit normally on all of the
volunteers, except the taller men, where the smock appears to be too small. It appears highly
unlikely that the smock would be larger on Plaintiff, who is more than 6 feet tall, than the other
volunteers present at the event. In response to the unlikeliness of his allegations, Plaintiff
nevertheless fails to provide a scintilla of evidence that may overcome the glaring deficiency in
his allegations.
Furthermore, Plaintiff has not proffered any evidence, including expert testimony,
showing how large or small a smock must be in order to be safe or unsafe. Plaintiff repetitively
draws on the analogy of the dangers of wearing loose clothing in "industrial" settings. Opp. Aff.
16. However, any piece of clothing, no matter how tight, may be caught on a tree branch, which
raises the question as to the degree oflooseness that should be allowed (or not allowed) in these
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settings. Plaintiff has not provided any industry standards or guidelines that may show that such
a standard exists, and what that standard may be. In these scenarios, expert testimony would be
quite appropriate to assist a trier of fact to understand these issues. The deadline to submit expert
witness testimony has passed, and none have been proffered. Thus, here, the trier of fact is left
without any measuring stick in which they may evaluate the proffered evidence (or lack thereof).
Therefore, the Court should, even in the existence of legitimate questions of fact,
hold that Plaintiff has not provided sufficient evidence that a fact finder could find in Plaintiff's
favor.

IV.

CONCLUSION

Plaintiff asserts that the Church had a duty to Plaintiff because the inherent
_dangerousness of the service project. However, Plaintiff fails to show how those dangerous
activities relate to the actions of the Church or how the Church has a duty to protect him from
those dangers.
Plaintiff also asserts that this is a question for a trier of fact. However, even in the
event that this poses legitimatejury questions, the trier of fact will not have any evidence
av~lable to evaluate Plaintiff's allegations sufficient to find in his favor. Plaintiff's case relies
solely on his unsupported allegations.
Therefore, the Church respectfully requests that the Court grant its Motion for
Summary Judgment.
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DATED this

Z ~ of January, 2016.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~

DavidP.Gan1 ~
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

1, ~ay of January, 2016, I caused a true

and correct copy of the foregoing REPLY TO PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT to be served by the method
indicated below, and addressed to the following:
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave., 2nd Floor
P .0. Box 4229
Pocatello, ID 83205-4229
Facsimile (208) 235-1182

( ) ~ Mail, Postage Prepaid
(~Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorney for Plaintiff

David P. Gardner
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David P. Gardner, ISB No. 5350
Jerry T. Stenquist, ISB No. 9604
MOFFATT, THOMAS, BARRETT, ROCK

&

FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
dpg@moffatt.com
jts@moffatt.com
10985.0045
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SIXTH WDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. 2014-2871-0C
Plaintiff,
vs.
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,

REPLY TO PLAINTIFF'S
OPPOSITION TO DEFENDANT'S
MOTION IN LIMINE

Defendant.
COI\IIES NOW Defendant, the Corporation of the President of the Church of
Jesus Christ of Latter-day Saints (the "Church''). by and through undersigned counsel, Moffatt,
Thomas, Ban·ett, Rock & Fields, Chtd, and submits this Reply to Plaintiffs Opposition to
Defendant's Motion in Limine to exclude hearsay evidence.
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I.

INTRODUCTION

In response to the Church's Motion in Limine to exclude statements of an
unknown volunteer as hearsay, Plaintiff seeks to allege that the statements are not hearsay
because they are admissions of a party opponent. As it seems obvious that express authority was
not given to this individual to speak on the Church's behalf, Plaintiff argues that it is an
admission of a party opponent under the doctrine of apparent authority. Plaintiff fails to realize,
however, that the doctrine of apparent authority isn't sufficient to show that a statement was an
admission of a party opponent. Even in the event that the doctrine could sufficiently establish an
admission of a party opponent, Plaintiff crumot, overcome the clear lack of evidence that could
potentially establish her apparent authority.
II.

STANDARD OF REVIEW

The admissibility of evidence is a threshold question left to the sound discretion
of the district court. See Weeks v. E. Idaho Health Servs., 143 Idaho 834,838, 153 P.3d 1180,
1184 (2007); Clark v. Klein, 137 Idaho 154, 156, 45 P.3d 810, 812 (2002). The court's

discretion, however, is governed by clear cut legal standards_. The test for determining whether
the district court abused its discretion is: (1) whether the district court perceived that the issue
was one of discretion; (2) whether the court acted within the outer boundaries of that discretion
and consistently with the legal standards applicable to the specific choices available to it; and (3)
whether it reached its decision through an exercise of reason. See Klein, 13 7 Idaho at 156, 45
P.3d at 812 (citing Sun Valley Shopping Center, Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803
P.2d 993, 1000 (1991)).
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III.
A.

LEGAL ARGUMENT

An Admission of a Part Opponent as Non-Hearsay Cannot Be Established by
the Doctrine of Apparent Authority.
Rule 801 (d)(2) provides that a statement is not hearsay if it is an "admission by

party-opponent."
(2) Admission by party-opponent. The statement is offered against
a party and is ... a statement by a party's agent or servant
concerning a matter within the scope of the agency or employment
of the servant or agent, made during the existence of the
relationship ...
Rule 801 (d)(2) does not provide that admission of a party opponent can be made by an
"apparent" or "perceived" agent or service nor does it state that it is made during the "apparent"
existence of the relationship. See id. Furthermore, Idaho courts have yet to recognize and
address statements of apparent party opponents for the purposes of admitting non-hearsay
statements. This is important, as it is not appropriate to assume that the existence of a doctrine in
one context implies that the doctrine applies in another context, including the doctrine of
apparent authority. See generally Jones v. HealthSouth Treasure Valley Hosp., 206 P.3d 473,
4 77-78 (Idaho 2009) (discussing whether it is appropriate to apply the doctrine of apparent

authority for purposes of tortious liability when the doctrine has historically been applied to
contractual liability).
Other jurisdictions generally do not extend the principal of apparent authority to
determine whether a statement is a party admission. The Restatement (Second) of Agency § 286
states the principal of admission by agents as follows:
In an action between the principal and a third person, statements of
an agent to a third person are admissible in evidence against the
principal to prove the truth of facts asserted in them as though
made by the principal, if the agent was authorized to make the
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statement or was authorized to make, on the principal's behalf, any
statements concerning the subject matter.
Restatement (Second) of Agency§ 286 (1958). However, comment b of section 286 of the
Restatement clarifies that admission of a party opponent may not be established under the
doctrine of apparent authority:
Apparent authority. Statements of an agent or servant are not
admissible under the rule stated in this Section unless statements of
that sort are authorized either expressly or as part of his duties.
Evidence of a statement constituting an operative fact is admissible
if the agent has power to bind the principal by it, in accordance
with the rules stated in Sections I40~ 211, or, in the case of a
servant, if the statement is within the scope of his employment.
The rule stated in this Section limits the admission of statements
used to prove the facts asserted therein to statements concerning
matters upon which the agent is authorized to speak. Whether or
not the. agent has apparent authority to make the statement is
immaterial since the statement is introduced, not for the
purpose of proving that something happened because of it, but
because of the rule which permits one's own statements to be
used against him. The belief or lack of belief of a third person as

to the existence of a power of the agent to make statements is
therefore immaterial. Likewise, although a general agent has in
certain cases power to bind his principal which is broader than his
authority or apparent authority, his statement after an event is not
effective as an admission unless his job includes making
statements upon the subject matter and he is authorized to speak on
behalf of the principal in accordance with the rules stated in this
Section ...
Restatement (Second) of Agency § 286 (1958), comment b. 1

1

The Restatement provides a salient example of this limitation:
The P railroad discharges its station agent, A, but permits him to remain
on the premises. A passenger, T, who had previously dealt with A as an
agent and had no notice of A's dismissal, inquires for his trunk and is told
by A that it has been received. Although T reasonably believes A to be
authorized to make the statement, it is not admissible in evidence as an
admission of the railroad.

Restatement (Second) of Agency § 286 (1958), comment b.
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The Restatement's commentary is convincing. The hearsay rule, like the
Confrontation Clause, is intended to protect a party's right to cross-examine witnesses against
him. Wigmore succinctly explained the rationale behind the admission-of-a-party-opponent
doctrine: a party "does not need to cross-examine himself." IV Wigmore on Evidence § 1048 at 4
(Chadbourn rev. ed. 1972). In contrast, when an individual only has apparent authority to speak

and only appeared to be) and

on behalf of the principal, the words are not the principal' s words (
the necessity for cross-examination still exists.

This interpretation also is supported by the history of the Rule. Historically, prior
to enactment of rules of evidence across the United States, courts often admitted statement made
by agents of organizations by way of the common law "autho1ized admissions doctrine." This
doctrine was very narrow and courts generally excluded statements where the apparent agent had
authority to do some act but no apparent authority to speak. See, e.g, FDIC v. Glickman, 450
F.2d 416,418 (9th Cir. 1971); Sladen v. Girltown, Inc., 425 F.2d 24, 25 (7th Cir. 1970);
Northern-Oil Co. v. Socony Mobil Oil Co., 347 F.2d 81, 85 (2d Cir. 1965); United States v.
Foster, 131 F.2d 3, 7 (8th Cir. 1942); Lorber v. Vista Irrigation Dist., 127 F.2d 628,636 (9th
Cir. 1942); State v. Smith, 153 N.W.2d 538,543 (Wise. 1967). Only in cases where the party
authorized the statement itself could the statement be admitted. See General Finance Inc. v.
Stratford, 109 F.2d 843,844 (D.C. Cir. 1940) (collecting cases). Moreover, the authorized
admissions doctrine only applied where the proponent could show express authorization.
Flintkote Co. v. Lysj}ord, 246 F.2d 368, 384-85 (9th Cir. 1957).
Rule 801 (d)(2)(C) represents a codification of that narrow doctrine. Its
predecessor, Model Code of Evidence Rule 507(a), was intended only as a codification. See ALI,
Model Code ofEvidence 250 (1942) ("The rule stated in Clause (a) of Rule 507 represents the
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orthodox doctrine."). Model Rule 507(a) then served as the basis for Federal Rule 801(d)(2)(C),
which tracks the language of Model Rule 507(a) nearly verbatim. Courts have thus recognized
that section 80l(d)(2)(C) merely "states the orthodox rule." United States v. Portsmouth Paving
Corp., 694 F.2d 312,321 (4th Cir. 1982) (quoting 4 J. Weinstein & M. Berger, Weinstein's
Evidence para. 80I(d) (2) (C) [01], at 801-151-53 (1979)).

Thus, like its common law predecessor, Rule 801 (d)(2)(C) limits its applicability
to only actual authority. See 4 Mueller & Kirkpatrick, Federal Evidence § 8.50 (3d ed. 2007)
("'Merely hiring someone to do some task does not impart authority to speak ...."); Precision
Piping v. Du Pont, 951 F.2d 613,619 (4th Cir. 1991) ("[A]uthority in the context of

80 I (d)(2)(C) means 'authority to speak' on a particular subject on behalf of someone else.");
Kirkv. Raymarkindustries, Inc., 61 F.3d 147,163 (3d Cir. 1995) (same); Penguin Books Inc. v.
New Christian Church, 262 F. Supp. 2d 251,260 (S.D.N.Y. 2003) ("Therefore, in a Fed. R.

Evid. 80I(d)(2)(C) inquiry, the individual must have had specific permission to speak on a
subject. ... "); Makoviney v. Svinth, 584 P.2d 948, 954-55 (Wash. App. Div. 2 1978) (holding
that "the presence or absence of implied or apparent authority [for purposes of showing an
admission of party opponent] is immaterial"); Constructors' Ass'n. v. Furman, 87 A.2d 801
(Pa.Super.1952) (testimony as to declaration of secretary not admissible as admission against
interest of corporation due to secretary's lack of substantive authority); but see Wade v. S. Bend
Pub. Transp. Corp., S86-488, 1989 WL 516281, at *5 (N.D. Ind. May 16, 1989) (applying the

doctrine of apparent authority to establish an admission of a party opponent).
Here, Plaintiff is not alleging that the unknown volunteer had actual authority to
speak, but only that the Church provided her with the appearance of authority. The application
of the doctrine of apparent authority is inappropriate to establish that the alleged statements by
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her may be admitted because the Church has no way of cross-examine her as to how she got that
information or why she said it. Even if the Plaintiff's allegations are true, the unknown volunteer
was deeply wrong and had no authority to insist that Plaintiff wear the smock. But alas, there is
no way to confirm, deny, support, understand, or evaluate her statements. Therefore, the Court
should not apply the doctrine of apparent authority to admit the statements of the unlmown
volunteer.

1.

Plaintiff has Failed to Provide any Evidence of the Unknown
Volunteer's Apparent Authority.

The standard for apparent authority stated in section 2.03 of the
Restatement (Third) of Agency and section 429 of the Restatement
(Second) of Torts has two essential elements: 1) conduct by the
principal that would lead a person to reasonably believe that
another person acts on the principal's behalf, i.e., conduct by the
principal "holding out" that person as its agent; and 2) acceptance
of the agent's service by one who reasonably believes it is rendered
on behalf of the principal. Estate of Cordero v. Christ Hosp., 403
N.J.Super. 306,958 A.2d 101, 106 (Ct.App.Div.2008).

. . . [A] plaintiff is only required to prove reasonable belief, rather
than justifiable reliance, to satisfy a claim of apparent authority.

Jones v. HealthSouth Treasure Valley Hosp., 206 P.3d 473, 480-81 (Idaho 2009). Therefore, the
doctrine of apparent authority differs from estoppel in that it relies on the actions of the
principal in clothing the alleged agent with authority, not on the third party's detrimental
reliance thereof See id
Plaintiff rightly points out that only when "the agency has been established by

independent evidence, the declarations of the alleged agent as corroborative evidence are
admissible." Pl.'s Opp. Mem. 12 (citing Clark v. Gneiting, 95 Idaho 10, 12,501 P.2d 278,280
(1972 ). In other words, '' [b]efore an agent's declaration may be received as evidence against the
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principal, there must be some evidence of an agency relationship, and the apparent authority of

an agent to speak on behalf of a principal may not be established by the acts and conduct of the
agent alone." Am. L. Prod. Liab. 3d § 54:28 (citing Przeradski v. Rexnord, Inc., 119 Mich. App.
500,326 N.W.2d 541 (1982)).
Here, as stated in the Memorandum in Support of Defendant's Motion in Limine,
the mere fact that nothing is known regarding this "agent" is sufficient to conclude that "her"
statements could not be an admission of a party opponent because it is impossible to ascertain
her potential agency. Peters v. Silver Creek Traders, Inc., A06-1894, 2007 WL 2309753, at *8
(Minn. App. Aug. 14, 2007) ("But as the district court correctly observed, the identity of the
declarant was unknown. Thus, it is not clear whether the statement in the passage was made by a
party-opponent."); see also Redmond v. Austin, 188 Ill.App.3d 220, 224-25 (1989) (holding that
a witness's testimony about an unknown and unidentified declarant's statements at the scene of
an accident were inadmissible as an admission by a party opponent, where. the witness testified
that he .did not know who had made the statement); Redmon v. Austin, 543 N.E.2d 1351, 1353
(Ill. App. 5th Dist. 1989) ("Since the identity of the declarant or declarants is unknown, there is
simply no basis for characterizing the statement in question as an admission by a pru.ty opponent
or a declaration against interest.").
The only evidence that Plaintiff offers to show that the Church clothed this
unknown volunteer with authority is his own deposition testimony and.a video recording the
volunteers at the event. Pl's Opp. Mero. 12 (citing Henrie Depo., p. 81:6-82:25; GabiolaAff.,

Exh. B (Mormon Helping Hands Video). First, the Plaintiffs testimony cannot by itself establish
the Church's actions in clothing the individual with authority to speak on its behalf See Clark v.

Gneiting, 95 Idaho 10, 12,501 P.2d 278,280 (1972); see also United States v. Portsmouth
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Paving Corp., 694 F.2d 312,321 (4th Cir.1982) (holding that the record must reveal
"independent evidence establishing the existence of the agency"). Second, the helping hands
video does not establish this individual's identity, the church's actions in clothing this individual
with authority, or other evidence that may show that Plaintiffs belief in this person's authority
was reasonable. (Rather, the video shows many people not wearing vests, the vests all being
approximately the same size, and that the vests were not "grotesquely large."). Thus, there is no
evidence that.the Court or fact finder could determine that the Church clothed the volunteer with
authority.
Therefore, considering that nothing is known about this individual, or the
Church's actions as relating to this individual, the Church respectfully requests that it exclude the
statements made by this unknown volunteer.

IV.

CONCLUSION

Plaintiff seeks to admit testimony that would normally be excluded under the
doctrine of hearsay by showing that the statement was an admission of a party opponent.
However, there is no evidence showing who this volunteer was or her relation to the Church.
Nevertheless, Plaintiff argues that she was an agent of the Church by apparent authority. That
doctrine is not appropriately applied to an individual to show an admission of a party opponent.
Even in the case that the doctrine could be applied, there are no facts available to the Court or
parties that could establish that such apparent authority existed. Therefore, the Church
respectfully requests that the alleged statements of the unknown volunteer are excluded as
hearsay.
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DATED this ::i,~-of January, 2016.
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

B~,)
David P. Gardner - Of the Firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this "t

Sctay

of January, 2016, I caused a true
and correct copy of the foregoing REPLY TO PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MOTION IN LIMINE to be served by the method indicated below, and
addressed to the following:
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave,, 2nd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Facsimile (208) 235-1182
Attorney for Plaintiff

( ) ~Mail, Postage Prepaid
(\(Hand Delivered
( ) Overnight Mail
( ) Facsimile

David P. Gardner
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Reed W. Larsen (3427)
Javier L. Gabiola (5448)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue 2"d Floor
'
P.O. Box 4229
Pocatello, ID 83205-4229
. Telephone: (208) 235-1145
Facsimile: (208) 235-1182
reed(i:1kooper-larsen.com
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYANN.HENRIE,
Plaintiff,
V.

)
)
)
)
)

)
THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF · )
LATTER DAY SAINTS,
)

Case No. CV-14-2871 OC

REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
MOTION/OBJECTION TO STRIKE
THE AFFIDAVIT OF PAUL RYTTING
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

)
Defendant.

)

COMES NOW Plaintiff, Bryan N. Henrie, by and through the undersigned counsel, and
submits this Reply Memorandum in Support of Plaintiffs Motion/Objection to Strike the Affidavit
of Paul Rytting in Support of Motion for Summary Judgment.

ARGUMENT
Defendant correctly acknowledges that Mr. Rytting's affidavit does "not provide great detail
on how [he] came to the knowledge of these facts" as set forth in paragraphs 2 through 6 of his
affidavit. See Memorandum in Opposition to Plaintiff's Motion/Objection to Strike Affidavit ofPaul

Rytting in Support of Motion/or Summary Judgment, p. 2, Introduction section. Defendant also
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cites to I.R.E. 602 for the position that Mr. Rytting need not provide actual testimony, but facts to
provide the requisite information sufficient to establish he has personal knowledge to make the
averments set forth in his affidavit. What is problematic with Defendant's response, as well as Mr.
Rytting's affidavit, is that there is no reason given as to why Mr. Rytting could not have set forth
sufficient foundation regarding his alleged knowledge as to the Helping Hands program, and his
conclusions as to the smocks at issue, which would not have been very difficult, had Mr. Rytting
actually had knowledge to support those averments. I.R.C.P. 56(e) is very clear, in that it requires
that an affiant "shall show affirmatively that the affiant is competent to testify to the matters stated
therein."
Here, Mr. Rytting has not met that basic threshold. Again, nowhere in Mr. Ryttting's
affidavit does he identify any foundation that simply because he is the director of the Risk
Management Division of the church, how he has any connection with the Helping Hands program
of the Church. A simple sentence, again, assuming that Mr. Rytting had the actual personal
knowledge or information related to the Helping Hands program, could and should have been put
in the affidavit, and no excuse has been offered by the Church as to why no such statement providing
the requisite foundation was set forth therein.
Mr. Henrie's position is also bolstered by the fact that the Church, in its reply to Plaintiff's
opposition to its Motion for Summary Judgment, at page 6, states "there is no special relationship
between the Church and the Helping Hands volunteers." If that is truly the Church's position, then
again, it bolsters Mr. Henrie's position that Mr. Rytting has no personal knowledge as to the He! ping
Hands wing of the Church, and his affidavit should be stricken.
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The Church cites to Taftv. Jumbo Foods, Inc., 155 Idaho 511,314 P.3d 193 (2013) where
one of the issues was whether the affidavit of an insurance agent of an insurance company who was
not the actual agent who had spoken to the insurer's insured who was being sued in that case,
complied with Rule 56(e). Id., 155 [daho at 514,314 P.3d at 196. The distinction between the facts
in Taft and this case as it relates to the Church, is that the agent for the insurance company in Taft
certainly had access to pertinent records from which she could testify as to personal knowledge. In
this matter, all we have is the conclusory averment from Mr. Rytting that he is with the Risk
Management Division of the Church, nothing more. Any person reading that affidavit is left to
speculate and assume as to what Mr. Rytting's actual function is in the Risk Management
Department of the Church. And, again, there has been no showing by the Church as to why Mr.
Rytting, ifhe truly did have personal knowledge, could not state such in his affidavit.
The Church also indicates that I.R.C.P. 30(b)(6) allows for an organization to designate a
single person to testify on its behalf. However, no such designation has been made by the Church,
and there has been no indication set forth by Mr. Rytting in his affidavit to that effect.
Additionally, the Church takes the position that this Court "may infer that Mr. Rytting has
personal knowledge of the facts alleged." See Memorandum at p. 5. This position violates the well
settled rule on summary judgment that all reasonable inferences are to be given to the non-moving
party, not the moving party. Smith v. Meridian Joint School Dist. #2, 128 Idaho 714, 718, 918 P.2d
583, 587 (1996). Again, it is the Church's burden on summary judgment, as the moving party, to
establish that there is no issue of material fact. That burden must be supported by admissible
evidence, based upon personal knowledge, which the Church has failed to establish through Mr.
Rytting's affidavit.
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Finally, as to the Church's position related to the "Prior Similar Incidents" rule, they cite to
Kellerv. Holiday Inns, Inc., 105 Idaho 649,671 P.2d 1112 (Ct. App. 1983), but the Court of Appeals

in Keller, did not address the "Prior Similar Incidents" rule, as the Idaho Supreme Court did in Sharp
v. W H. Moore, Inc., 118 Idaho 297, 796 P.2d 506 (1990). In Sharp, the Idaho Supreme Court made

it very clear that prior similar incidents evidence was not admissible, reasoning that that rule had
been rejected. Sha,p, 118 Idaho at 30 l, 796 P.2d at 510. Given that Sharp was a decision from the
Idaho Supreme Court, it would be controlling authority, as opposed to the Court ofAppeals decision
in Keller.
CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that the Court grant his motion, and
strike or otherwise not consider paragraphs 2 through 6 of Mr. Rytting's affidavit.
DATED this 2}ctay of January, 2016.
COOPER & LARSEN, CHARTERED

By
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Bradley J. Williams
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3ru Avenue, znd Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: {208) 235-1182
reed@cooper-larsen.com .

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYANN. HENRIE,

)

Case No. CV-14-2871 QC

)

Plaintiff,
V.

)
)
)

STIPULATED MOTION TO EXTEND
TRIAL DATE

)

THE CORPORATION OF THE PRES1DENT )
)
OF THE CHURCH OF JESUS CHRIST OF
)
LATTER DAY SAINTS,
)
Defendant.
)

COME NOW the Plaintiff and Defendants, and hereby stipulate and agree to use the second
trial setting of May 24, 2016. Both parties request that the Scheduling Order be modified such that
Discovery is to be completed on March 24, 2016. Any rebuttal expe1ts will be disclosed on March

..

15, 2016. A Mediation must be scheduled before April 8, 2016. A Joint Pre-Trial Stipulation wilJ
be filed by May 3, 2016. Trial briefs, exhibit lists and exhibits will be filed by May 14, 2016, and
Jury Instructions will be filed by May 17, 2016.
II
II

II
II
STI l'ULA TED MOTION TO EXTEND TRIAL DATE• PAGE 1
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DATED thisf!_ day of February, 20'16.
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.....____ --~-··
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DA1'ED this

~

.

21,__ day of'Febn.uuy, 2016.

COOPI;R & LARSEN. CHARTER.ED

IJA"I'ED this_ day ofF.ebrwn·y.2016.

-----·-------·
Representative of
THE CORPORATION OF 'I"H.B f'RESIDENT
C)F THE CHURCH OF JESUS CHRlS'f OF

LA"1"1'tlR DAY SAINTS

DATED lhis_ ~ay of'Fcbru~r;,. 2016.

MOPFA'fT, THOMAS. BAR.RE'li:'. R.OCK & 'Fmr.J)S, Cl-fl'D

·DA VJD P. GARDNER
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DATED this __ day ofFebruary, 2016.

BRYAN N. HENRIE
DATED this __ day of February, 2016.
COOPER & LARSEN, CHARTERED

JAVIER L. GABI OLA

Representative of
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATIER DAY SAINTS

DATED this7

b day of February, 2016.

DAVID P. GARDNER
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, 211°Floor
P.O. Box 4229
Pocatello, ID 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182
rced(~z)cooper-larsen .com

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Plaintiff,
V.

)
)
)

Case No. CV-14-2871 OC

)

ORDER GRANTING STIPULED
MOTION TO EXTEND TRIAL DATE

)

)

THE CORPORATION OF THE PRESIDENT )
OF THE CHURCH OF JESUS CHRIST OF
)
)
LATTER DAY SAINTS,
)

Defendant.

)

Upon review of the foregoing Stipulated Motion to Extend Trial Date and good cause
appearing therefore,
IT IS HEREBY ORDERED, that the trial in this matter be continued to the second setting
of May 24, 2016, and the deadlines be continued as follows:
1.

Discovery is to be completed on March 24, 2016;

2.

Any rebuttal experts will be disclosed on March 15, 2016;

3.-

A Mediation must be scheduled before April 8, 2016;

4.

A Joint Pre-Trial Stipulation will be filed by May 3, 2016;

5.

Trial briefs, exhibit lists and exhibits will be filed by May 14, 2016; and

6.

Jury instructions will be filed by May 17, 2016.

ORDER GRANTING STIPULATED MOTION TO EXTEND TRIAL DATE - PAGE 1
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IT IS SO ORDERED.

DATED this~ay o f ~ O l 6 .

s ~
District Judge

CLERK'S CERTIFICATE OF SERVICE

'\''art.\,

I HEREBY CERTIFY that on this_\_ day of.Eebi:1:1ary, 2016, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Reed W. Larsen
Cooper & Larsen, Chartered
P.O. Box 4229
Pocatello, ID 83205-4229
David P. Garner
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405
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U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail ·
Facsimile/208-235-1 I 82
U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile/ 208-522-5111
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BR YANN. HENRIE,
Plaintiff,
vs.
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2014-2871-0C

MEMORANDUM DECISION
AND ORDER

NATURE OF THE ACTION

This case comes before this Court pursuant to a Motion for Summary Judgment filed by
the defendant, the Corporation of the President of the Church of Jesus Christ of Latter Day Saints
(''the Defendant" or ''the Church"). The Defendant submitted a memorandum in support of ·
summary judgment, along with the Affidavit of Paul Rytting. The request for summary
judgment was also accompanied by a Motion in Limine to Exclude Hearsay'Evidence, whereby
the Defendant sought to prevent the Plaintiff from referencing or discussing alleged statements
made by and/or conversations had with an identified volunteer. The Motion in Limine was
further supported by the Affidavit of Bradley J. Williams in Support of Motion for Summary
Judgment, with accompanying exhibits, and a memorandum of law setting forth the factual and
legal justifications to limit the PlaintifPs factual testimony.
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The plaintiff, Bryan N. Henrie ("the Plaintiff' or "Mr. Henrie"), submitted a
Memorandum in Opposition to Defendant's Motion for Summary Judgment and Motion in
Limine. In support of his opposition memorandum, the Plaintiff submitted the Affidavit of
Javier L. Gabiola, with accompanying exhibits. In addition, the Plaintiff submitted a motion to
strike the Affidavit of Paul Rytting, with a supporting memorandum. The Plaintiff also
submitted the Affidavit of Fred Zundel.
The Defendant then submitted reply briefs addressing the Plaintiffs opposition to the
Motion for Summary Judgment and the Motion in Limine. The Defendant also filed a
memorandum in opposition to the Plaintiffs motion to strike the Affidavit of Paul Rytting. That
was followed by the Plaintiffs Reply Memorandum in Support of Plaintiff's Motion/Objection
to Strike the Affidavit of Paul Rytting in Support of Motion for Summary Judgment.
Oral arguments were conducted on February 8, 2016. After reviewing the entire file and
the relevant law, and considering the arguments made by the parties, this Court now issues this
Memorandum Decision and Order.
FACTUAL BACKGROUND

The following pertinent facts are found by a preponderance of the evidence, with all
reasonable inferences drawn in favor of the Plaintiff. 1
This case is a personal injury action sounding in negligence. The Plaintiff is seeking to
recover for injuries sustained from a fall he suffered while participating in a volunteer
community clean-up effort organized by the Church. The clean-up was in response to the

1 Bushi v. Sage Health Care, PLLC, 146 Idaho 764, 768, 203 P.3d 694, 698 (2009)("AII disputed facts are to be
construed liberally in favor of the non-moving party, and all reasonable inferences that can be drawn from the record
are drawn in favor of the non-moving party." Lockheed Martin Corp. v. Idaho State Tax Comm'n, 142 Idaho 790,
793, 134 P.3d 641,644 (2006)).

2
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"Charlotte Fire." The Charlotte Fire devastated an area south of Pocatello, burning oyer 1,000
acres, including 60 homes. On the day of the accident, the Plaintiff was volunteering with the
Church's program known as "Mormon Helping Hands.'' Through that program, the Church
facilitates service opportunities all over the world, often following natural disasters like the
Charlotte Fire. The Defendant encourages its members to donate their time to Mormon Helping
Hands clean-up efforts in order to further the Church's mission. At the time of the accident, the
Plaintiff was a member of the Paradise Ward, where he was the president of the Elder' s Quorum.
In line with the Church's efforts to encourage community service, the Plaintiff's bishop, Fred
Zundel, requested that Mr. Henrie mobilize individual members of the quorum to help with the
clean-up effort. In his deposition, the Plaintiff testified that he was "ordered" to participate in the
clean-up. The Plaintiff said he "felt compelled" to participate "because my bishop came to me
and said you're in charge of this, go out and

do it and get guys to come with you."

2

The Plaintiff

further testified the request from his bishop was "about as compulsory as it comes in terms of
church service. ,,3
On the day of the accident, the Plaintiff assembled with other Mormon Helping Hands
volunteers at a staging area. Upon arriving on site the morning of the clean-up, the Plaintiff
checked in with event organizers and was provided with a yellow vest or smock, which identified
the volunteer as a member of Mormon Helping Hands and which the Church uses to market its
community service efforts. The Plaintiff testified in his deposition that an unknown adult had
ordered him to wear the smock, even though he thought it was ~'very grotesquely large."4 Mr.

Ex. A, Dep. of Pl. Bryan N. Henrie, Oct. 19, 2015, 60:10-61:16, attached to Aff. of Bradley J. Williams in Supp. of
Mot. for Summ. J. ("Henrie Dep."), Dec. 16, 2015.
3 Id. at61:I-3.
4 Id. at 88: 19-20.
3
Memorandum Decision and Order
Case No. CV-2014;.2871-0C
2

Re: Defendant's Motion/or Summary Judgment
259 of 297

Henrie also claimed he told the person handing out the smocks that it was too large. 5 However,
despite his protests, the Plaintiff testified he was told he "had to wear it'' in order to participate in
the clean-up event. 6 The Plaintiff further stated that although he was not comfortable with the
smock and would have elected not to wear it, he believed he had no choice. 7
The Plaintiff was eventually assigned to work with a crew on a property off Gibson Jack
Road, and he spent the day felling burned trees and rolling or throwing the burned wood down an
embankment to be hauled away later. The Plaintiff would carry, throw, or kick the branches or
logs, depending on the size of the log, until the logs reached the bottom of the hill. 8 The Plaintiff
did this work all day. Later in the day, a tree stump Mr. Henrie was attempting to throw down
the hill somehow became entangled in his smock, which caused the Plaintiff to lose his footing
and be thrown or pulled down the embankment. 9 The Plaintiff alleges he suffered severe injuries
in that fall, including damage to his knee which required surgery.
Mr. Henrie eventually filed this lawsuit to recover for those iajuries, alleging the Church
negligently breached its duty of care to him by supplying him with an oversized and dangerous
article of clothing, then making it mandatory that he wear the oversized and dangerous article of
clothing in order to participate in the clean-up. 10
ISSUES

I.

Whether to grant the Defendant's Motion in Limine to Exclude Hearsay Evidence.

2.

Whether to strike the Affidavit of Paul Rytting.

3.

Whether to grant the Defendant's Motion for Summary Judgment.

ld.at87:I0-16.
Id. at 83:1-25; 86:2-7.
7 Id. at 95:25-96:22.
8 Id. at 113:1-114:2.
9 Id. at 114:8-20.
10 See Complaint, July 11, 2014, 3:21-22.

5

6

4
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DISCUSSION

1.

Whether to grant the Defendant's Motion in Limine to Exclude Hearsay Evidence.
Along with its Motion for Summary Judgment, the Defendant submitted a Motion in

Limine asking this Court to exclude as hearsay statements allegedly made by an unknown
volunteer during the clean-up event.

a.

Motion in Limine Standard

A motion in limine seeks an advance ruling on the admissibility of evidence. 11 Trial
courts have broad discretion in determining the admissibility of evidence in cases before them
and ruling on motions in limine. 12 An appellate court will not disturb a trial court's discretion
absent a clear showing of abuse. 13 When reviewing an exercise of discretion on appeal the
appellate court inquires as to:

(I) whether the lower court correctly perceived the issue as one of discretion; (2)
whether the court acted within the outer bounds of such discretion and
consistently with legal standards applicable to specific choices; and (3) whether
the court reached its decision by an exercise of reason. 14
The trial court's exercise of discretion must.constitute reversible error affecting the substantial
rights of a party before the appellate court will disturb the trial court's decision. 15 "However,
evidentiary rulings involving relevancy are not discretionary matters, and as such, are reviewed
de novo on appeal." 16

State v. Young, 136 Idaho 113, 120, 29 P.3d 949, 956 {2001).
Appel v. LePage, 135 Idaho 133, 15 P.3d 1141 (2000)(overtumed on other grounds).
13 See State v. Gray, 129 Idaho 784,791,932 P.2d 907,914 (Ct.App. 1997).
14 State v. Thompson, 132 Idaho 628, 631, 977 P .2d 890, 893 (1999).
is Id.
16 Loza v. Arroyo Dairy, 137 Idaho 764, 766, 53 P.3d 347,349 (Ct.App. 2002).

11

12

5
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b.

Discussion

Hearsay is generally inadmissible under Idaho Rule of Evidence ("IRE") 802. 17 Rule
801 (c) defines hearsay as "a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted." 18 In addition to
prohibiting repetition of the actual out-of-court statement, the hearsay rule
also applies where the witness attempts to convey the substance or purport of the
statement. Therefore, a hearsay objection may not be avoided merely by having the
witness give a summary of the conversation or convey the purport of the information
received rather than relating the details of the statement. If the purpose of such testimony
is to prove the truth of facts asserted in the out-of-court statement, the proffered
testimony is hearsay. 19
As explained, the Defendant argues statements made by an unknown volunteer at the
service project are hearsay. The Defendant is specifically urging this Court "to limit Plaintiffs
factual testimony to not include any mention or reference to the statements of, or conversation
with, an unidentified volunteer who allegedly handed Bryan Henrie a smock and told him that he
must wear the smock in order to participate in the service project on the morning of July 14,
2012."20 At his deposition, the Plaintiff testified that upon arriving at the service project, he
signed-in at one of several tables and then received a yellow smock from a volunteer. 21 There is
no dispute the Plaintiff does not recall any details about the person who gave him the smock,
including whether the volunteer was male or female. When asked if he could describe this
volunteer, the Plaintiff stated: "All I know is that it was an adult. That's all I know."22 Mr.
Henrie went on to testify about his alleged conversation with this unknown volunteer.
State v. Hester, 114 Idaho 688, 696, 760 P.2d 27, 35 (1988).
State v. Scroggie, 110 Idaho 103, 112, 714 P.2d 72, 81 (Ct.App.1986); State v. Ziegler, 107 Idaho 1133, 1135, 695
P.2d 1272, 1274 (Ct.App.1985).
19 State v. Gomez, 126 Idaho 700,704,889 P.2d 729, 733 (Ct. App. 1994Xintemal citations omitted).
20 Mot. in Limine to Exclude Hearsay Evidence, Dec. 16, 2015, 1-2.
21 See Henrie Dep. at 79: I -25.
22 Henrie Dep. at 80: 1-7; see also 82: 1-18; 86:23-87:5.
17

18

6
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According to the Plaintiff, he complained to the unknown volunteer that the smock he was given
was much too large, but he was told by the volunteer there were no more smocks available and
that he had to wear the smock in order to participate in the service project. There is no need to
recite every related detail from the deposition. It is sufficient to note the Plaintiff testified that
when he received the smock, he complained it was "really big'', but he was told there were no
smaller sizes.23 Mr. Henrie further testified that he had a discussion with the unknown volunteer
about whether he had to wear the smock or should wear the smock. The Plaintiff testified as
follows:
Q. And was there any discussion about whether you had to wear it or should wear it or A. Yes, there was.
Q. What was that discussion?
A. I was told that I had to wear it to participate in the cleanup. It was required.
Q. By this lady handing this out?
A. No - well, I don't - I don't know. I don't know who crune up with it, but they said
thatit's required that they- that they had been-well, I don't know that they said that to
everybody else, but they said that we are telling people that if - excuse me. Let me - if
you want to participate, you have to wear it. Just like I said just now, if you want to
participate, you have to wear the [smock].24
There is no question the alleged statements made by the unknown and unidentifiable volunteer
are hearsay, and the Plaintiff does not dispute the alleged conversation is hearsay. However, the
Plaintiff counters that the statements made by the unknown volunteer are admissions of a party
· opponent under IRE 801 (d)(2)(D) and are therefore admissible as an exception to the hearsay
rule.
Idaho Rule of Evidence 801 (d)2 5 governs statements that are not hearsay. According to
subsection two of that rule, an admission by a party opponent is not hearsay. The Plaintiff

24

Id. at 83:3-99:22.
Id. at 86:2-22.

25

IRE 80I(d)(2)(D) specifically states:

23

7
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specifically cites to subsection (D), which provides that a statement is not hearsay if it is "offered
against a party and is ... a statement by a party's agent or servant concerning a matter within the
scope of the agency or employment of the servant or agent, made during the existence of the
relationship ...."26 "The Idaho Court of Appeals has held that a foundational requirement of this
rule is that 'independent evidence of the agency relationship, i.e., evidence apart from the alleged
agent's own statements, are necessary before the alleged agent's out-of-court declarations may
be admitted. "'27
In this case, the Plaintiff characterizes the unidentified volunteer as a "Church/Mormon
Helping Hands member" and argues that as "an agent of the Church" the statements made by the
unknown volunteer relating to whether there were other smaller smocks and whether Mr. Henrie
had to wear the smock in order to participate were admissions of a party opponent. 28 The
Plaintiff further argues "the Church has not met its burden of showing that there was some other
religious organization or entity having the Church's members sign up and wear the Mormon
Helping Hands smock."29 The Plaintiff maintains that the record only shows that "the Church's
members who were at the project, were all wearing the Mormon Helping Hands smocks."30 In
addition, the Plaintiff argues the statements made by the unknown volunteer are admissions of a

(2) Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement, in
either an individual or a representative capacity, or (B) a statement of which the party has manifested an adoption or
belief in its truth, or (C) a statement by a person authorized by a party to make a statement concerning the subject, or
(D) a statement by a party's agent or servant concerning a matter within the scope of the agency or employment of
the servant or agent, made during the existence of the relationship, or (E) a statement by a co-conspirator ofa party
during the course and in furtherance of the conspiracy.
26 Idaho R. Evid. 80l(d)(2)(D).
27 Vreeken v. Lockwood Engineering, B. V., 148 Idaho 89, 107,218 PJd 1150, 1168 (2009)(quoting R Homes Corp.
v. Herr, 142 Idaho 87, 92, 123 P.3d 720, 725 (Ct.App.2005)).
28 Pl. 's Mem. in Opp'n to Def.'s Mot. for Summ. J. and Mot. in Limine ("Pl.'s Mem. in Opp'n"), Jan. 19, 2016, 2.
29 Id. at I l.
30 Id.
8
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party opponent because "the Church held the Helping Hands people out as persons with apparent
authority to act as its agent."31
First, the record in this case does not contain any independent evidence of an agency
relationship between the Church and the unidentifiable volunteer. By the Plaintiff's own
testimony, he could only offer "the gist" of the conversation he allegedly had as to whether there
were smaller smocks available.32 Likewise, when testifying about the alleged requirement that
he had to wear the smock in order to participate, the Plaintiff stated he did not know whether the
person providing that information was a man or woman, and he also testified that he did not
know who had actually told him he had to wear the smock in order to participate. As cited
previously, the Plaintiff testified that he did not know "who came up" with the requirement that
he wear the smock, and he did not know whether any other Helping Hands volunteers had been
informed of the requirement. The Plaintiff stated: "I don't know who came up with it, but they
said that it's required ... well, I don't know that they said that to everybody else, but they said
that we are telling people that ... if you want to participate, you have to wear it. Just like I said
just now, if you want to participate, you have to wear the [smock]."33 The record is utterly
devoid of any evidence of an agency relationship between the unidentifiable person handing out
the smocks and the Church. Thus, the Plaintiff cannot lay a foundation that the unknown personhanding out the smocks was acting as an agent of the Church because there is nothing in the
record to indicate the identity of the person. Furthermore, IRE 80I(d)(2)(D), the hearsay
exception relied upon by the Plaintiff, does not provide that an admission of a party opponent
can be made by an "apparent" or "perceived" agent, and this Court declines to extend the
Id. at 11-12.
Henrie Dep. at 83 :22-25.
33 Id. at 86:2-22.
31

32

9
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doctrine of apparent authority to determinations regarding whether a statement is a party
admission. Therefore, because there is nothing to indicate the unknown volunteer had actual
authority to speak for the Church, and there is no way for the defense to cross-examine the
unknown volunteer or to verify or ascertain whether he or she had authority, this Court must
exclude the alleged statements of the unknown volunteer as hearsay. This Court therefore grants
Defendant's Motion in Limine "to limit Plaintiffs factual testimony to not include any mention
or reference to the statements of, or conversation with, an unidentified volunteer who allegedly
handed Bryan Henrie a smock and told him that he must wear the smock in order to participate in
the service project on the morning of July 14, 2012."
2.

Whether to Strike the Affidavit of Paul Rytting.

The Plaintiff requested this Court strike the Affidavit of Paul Rytting filed in support of
the Defendant's Motion for Summary Judgment.
a.

Affidavit Standard

''The admissibility of evidence contained in affidavits and depositions in support of or in
opposition to a motion for summary judgment is a threshold matter to be addressed before
applying the liberal construction and reasonable inferences rule to determine whether the
evidence creates a genuine issue of material fact for trial."34 Rule 56(e) of the Idaho Rules of
Civil Procedure requires that supporting affidavits for a motion for summary judgment "be made
on personal knowledge and set forth such facts as would be admissible in evidence." 35 "Where
an affidavit merely states conclusions and does not set out facts, such supporting affidavit is

34
35

Fragnel/a v. Petrovich, 153 Idaho 266,271,281 P.3d 103, 108 (2012).
Id.; Idaho R. Civ. P. 56(e).
10
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inadmissible to show the absence of a genuine issue of material fact. "36 Furthermore, " [a]
conclusory, self~serving affidavit, lacking detailed facts and any supporting evidence, is
insufficient to create a genuine issue of material fact.',3 7 Therefore, an affidavit that is
"conclusory, based on hearsay, and not supported by personal knowledge" will not create a
disputed issue of material fact. 38 In Posey, the court held that while the affiant made the
assertion that the statements contained in his affidavit were based upon personal knowledge, the
affidavit still failed to set forth the foundation showing actual participation in the transaction at
issue. 39 Therefore, the court held that such statements, not supported with the foundation for
personal knowledge, w~re inadmissible. 40
b.

Discussion

The motion to strike submitted by the Plaintiff is based upon alleged violations of the
requirements of IRCP 56(e), which, as explained, requires that supporting affidavits "be made on
personal knowledge and set forth such facts as would be admissible in evidence." The
Defendant submitted the Affidavit of Paul Rytting in support of summary judgment. According
to his affidavit, Mr. Rytting is the director of the risk management division of the LDS Church.·
In his affidavit, Mr. Rytting submits information about the Mormon Helping Hands program,

including his averments that the Church does not require or order participation in its activities,
certain statements about the. smocks and his "knowledge" that ''the LDS Church has not received
any other reports of any injuries or danger associated with or caused by a smock prior to or since

Casey v. Highland Ins. Co., I 00 Idaho 505, 508, 600 P 2d 1387, 1390 (1979).
Caneva v. Sun Comtys. Operating Ltd. P 'ship, 550 F.3d 755, 763 (9th Cir. 2008).
38 Posey v. Ford Motor Credit Co., 141 Idaho 477,483, 1 I I P.3d 162, 168 (Ct. App. 2005).
39 Id.
40 Id.
36

37

II
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the incident that is the subject of Henrie'.s complaint. "41 The Plaintiff seeks to exclude the
Rytting Affidavit on the grounds that the Church did not lay a proper foundation as to how Mr.
Rytting has any knowledge related to the Mormon Helping Hands program, the nature of the
smocks used, other reports of injuries or dangers associated with wearing the smock, whether
LDS clergy are unpaid, and whether the Helping Hands program is voluntary.42
The Defendant concedes the Rytting Affidavit "may not provide great detail on how Mr.
Rytting came to the knowledge" of the facts asserted in his affidavit. 43 However, the Defendant
argues "[t]here is no reason to doubt Mr. Rytting's knowledge of the facts in the Affidavit as the
facts are either widely known among members of the Church or are easily within the knowledge
of someone in his position."44 The Defendant maintains the Rytting Affidavit "is admissible
because the Church has established the minimum requirements of personal knowledge and the
Court may reasonably infer that Mr. Rytting has the personal knowledge to satisfy the
requirements of I.R.C.P. Rule S6(e).',45
After careful review of the Rytting Affidavit, this Court grants the Plaintiffs request to
strike that affidavit in its entirety. Pursuant to IRE 401, relevant evidence "means evidence
having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence." The statements contained in the Rytting Affidavit do not assist this Court in
determining whether there is a genuine issue of material fact. Through his affidavit, Mr. Rytting
did not establish that he has personal knowledge regarding the Helping Hands program, or
Aff. of Paul Rytting in Supp. ofMot. for Summ. J. ("Rytting Aff."), Dec. 16, 2015, 2:1-5.
See Mem. in Supp. of Pl.'s Mot/Obj. to Strike the Aff. of Paul Rytting in Supp. of Mot. for Summ. J., Jan. 19,
2016, 1-2.
43 Mem. in Opp'n to Pl.'s Mot./Obj. to Strike Aff. of Paul Rytting in Supp. of Mot. for Summ. J., Jan. 25, 2016, 2.
41

42

44
45

ld.
Id. at 3.
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personal knowledge relating to the smocks provided to Church members, or information relating
to reports of other injuries or dangers associated with the smocks. As such, the averments made
by Mr. Rytting are conclusory and/or irrelevant. Based on the limited information and detail
provided by Mr. Rytting to support the facts he asserts, this Court cannot simply infer that Mr.
Rytting has-the requisite personal knowledge to satisfy the foundational requirements of IRCP
56(e). Under that rule, a conclusory affidavit, which is lacking in detailed facts and supporting
evidence, is insufficient to create a genuine issue of material fact. The Rytting Affidavit does not
satisfy the threshold requirements of Rule 56. As such, this Court hereby strikes the Affidavit of
Paul Rytting in its entirety.
2.

Whether to grant the Defendant,s Motion for Summary Judgment.
a.

Summary Judgment Standard of Review

Summary judgment shall be rendered "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter oflaw."46 The burden of
establishing the absence of a genuine issue of material fact rests at all times with the party
moving for summary judgment. 47 This Court liberally construes the record in favor of the party
opposing the motion and draws all reasonable inferences and conclusions in that party's favor. 48

If the evidence reveals no disputed issues of material fact, then summary judgme~t should be
granted. 49

If the moving party challenges an element of the non-moving party's case on the basis
that no genuine issue of material fact exists, the burden now shifts to the non-moving party to
46

Idaho R. Civ. P. 56(c)(2015).
Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 (1994).
43 Frielv. Boise CityHous. Auth., 126 Idaho 484,485,887 P2d 29, 30 (1994).
49 Loomis v. City of Hailey, 119 Idaho 434,437,807 P.2d 1272, 1275 (1991).

47
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come forward with sufficient evidence to create a genuine issue offact. 50 Summary judgment is
properly granted in favor of the moving party when the nonmoving party fails to establish the
existence of an element essential to that party's case upon which that party bears the burden of
proof at trial 51 The party opposing the summary judgment motion ''may not rest upon the mere
allegations or denials of that party's pleadings, but the party's response, by affidavits or as
otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue
for trial. " 52

b.

Discussion

As explained, this is a negligence case arising out of injuries sustained by the Plaintiff
during a fall he suffered while he was participating in a community clean-up effort, which was
organized by the Church in response to a large fire that had devastated an area south of Pocatello.
In a cause of action for negligence, the plaintiff bears the burden of proving each of the
following elements: "( 1) a duty, recognized by law, requiring the defendant to conform to a
certain standard of conduct; (2) a breach of duty; (3) a causal connection between the
defendant's conduct and the resulting injuries; and (4) actual loss or damage." 53

1.

General Duty

In filing his lawsuit, the Plaintiff claimed the Church had a duty to protect against the
harm he suffered due to the inherent dangerousness of the service project. By requesting
summary judgment, the Defendant first argues this case must be dismissed because the Church

50
51

Tingley, 125 Idaho at 90, 867 P.2d at 964;
Thomson, 126 Idaho at 530-3 I, 887 P.2d at 1037-38; Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127

(1988).
52 Idaho R. Civ. P. 56(e)(2015) (emphasis added).
53 Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388, 399, 987 P.2d 300, 311 (I 999); see also West v. Sanke, 132
Idaho 133, 142,968 P.2d 228,237 (1998).
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had no duty to foresee or predict the accident. 54 The Defendant asserts the Plaintiffs argument
that the Church had a duty based on the inherent dangerousness of the service project seeks to
impose a duty on the Church not recognized by law.55
"Only when a defendant owes a duty to the plaintiff does tort liability exist. "56 A duty is
a standard of conduct to which the defendant is required to conform. 57 The plaintiff bears the
burden of showing how the defendant has a duty to engage, or not engage, in the particular
activity that created the unreasonable, foreseeable risk of harm incurred or that the defendant had
a general duty to the class of person injured. In a claim for negligence, whether a duty is owed
under Idaho law presents a question of law over which the Supreme Court exercises free
review. 58
In Idaho, 'one owes the duty to every person in our society to use reasonable care to
avoid injury to the other person in any situation in which it could be reasonably anticipated or
foreseen that a failure to use such care might result in such injury.' 59 Further, there exists "a

general duty to use due or ordinary care not to injure others, to avoid injury to others by any
agency set in operation by him, and to do his work, render services or use his property as to
avoid such injury."60 The Idaho Supreme Court has previously identified several factors to
consider when determining whether a duty arises in a particular situation. Those factors include:

Mem. in Supp. of Mot. for Summ. J. at 9.
Reply to Pl. 's Opp'n to Def. 's Mot. for Summ. J. at 2.
56 Summers v. Cambridge Joint Sch. Dist. No. 432, 139 Idaho 953, 955-56, 88 P.3d 772, 774-75 (2004)(intemal
citations omitted).
57 Algeria v. Payonk, 101 Idaho 617,619,619 P.2d 135, 137 (1980)("1n determining whether such duty has been
breached by the allegedly negligent party, his conduct is measured against that of an ordinarily prudent person
acting under all the circumstances and conditions then existing. Nagel v. Hammond, 90 Idaho 96, 408 P.2d 468
(1965).")
53 O'Guin v. Bingham Co., 142 Idaho 49, 51, 122 P.3d 308,310 (2005).
59 Alegria, 101 ·Idaho at 619, 619 P.2d at 137(emphasis added).
54
55

60

Id.
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[T]he foreseeability of harm to the plaintiff, the degree of certainty that the plaintiff
suffered injury, the closeness of the connection between the defendant's conduct and the
injury suffered, the moral blame attached to the defendant's conduct, the policy of
preventing future harm, the extent of the burden to the defendant and consequences to the
community of imposing a duty to exercise care with resulting liability for breach, and the
availability, cost, and prevalence of insurance for the risk involved. 61
Our Supreme Court has further specifically outlined the role of foreseeability in determining
whether a duty exists in a particular case.
Foreseeability is a flexible concept which varies with the circumstances of each
case. Where the degree of result or harm is great, but preventing it is not difficult, a
relatively low degree of foreseeability is required. Conversely, where the threatened
injury is minor but the burden of preventing such injury is high, a higher degree of
foreseeability may be required. Thus, foreseeability is not to be measured by just what is
more probable than not, but also includes whatever result is likely enough in the setting
of modem life that a reasonable prudent person would take such into account in guiding
reasonable conduct. 62
"Moreover, foreseeability relates to the general risk of harm rather than 'the specific mechanism
ofinjury."' 63 The courts "only engage in a balancing of the harm in those rare situations when
we are called upon to extend a duty beyond the scope previously imposed, or when a duty has
not previously been recognized."64 Thus, if no harm is foreseeable from the defendant's
conduct, then no dutyis owed.
In this case, the Church argues it had no duty to foresee or predict the accident 8.1).d
further argues the imposition of such a duty would result in negative consequences to other
service organizations. The Defendant stated:
The Church cannot reasonably be expected to anticipate every possible danger in every
activity that occurs in every volunteer effort it helps with. To hold otherwise would chill,

Coghlan, 133 Idaho at 399,987 P.2d at 31 l(intemal citations omitted).
Turpen v. Granieri, 133 Idaho 244,248,985 P2d 669,673 (1999)(quoting Sharp v. W.H. Moore Inc., 118 Idaho
at 300--01, 796 P.2d at 509-10.).
63 Id. (quoting Sharp, 118 Idaho at 301, 796 P.2d at 510.).
64 ld.(intemal citation omitted).
16
61
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if not 'kill' the Helping Hands organization by creating an exposure to claims like

Henrie's, arising from injuries to those who volunteer to help with these events.65
This Court agrees with the Defendant. Under the facts presented here, there is nothing to
indicate the Church could foresee or reasonably be expected to anticipate the type of harm that
occurred here. The log becoming entangled in Mr. Henrie's smock and pulling him down the
hill was an unforeseeable event, and the harm that occurred was not related to an action of the
Church. In reviewing all of the policy considerations relating to the imposition of a duty,
especially a consideration of the consequences to the community if this Court were to impose a
duty under this particular fact scenario involving a volunteer neighborhood clean-up effort, this
Court cannot find a basis for imposing a duty on the Defendant in this instance.

2.

Duty Arising Uoder a Special Relationship

As explained, Idaho follows the "general rule that each person has a duty of care to
prevent unreasonable, foreseeable risks of harm to others."66 However, an affirmative duty to
aid or protect may still arise when a special relationship exists between the parties. 67 These
special relationships "generally arise only when one assumes responsibility for another's safety
or deprives another of his or her normal opportunities for self-protection" and include the
following: "(I) a common carrier to its passengers; (2) an innkeeper to his guests; (3) a
possessor of land who holds his land open to members of the public who enter upon the land in
response to his invitation; and (4) one who talces custody of another. " 68 "The common element

Mem. in Supp. of Mot. for Summ. J. at l l.
Sharp v. W.H. Moore, Inc., I 18 Idaho 287,300, 796 P.2d 506, 509 (1990).
67 Coghlan, 133 Idaho 388, 987 P .2d 300, 311 (1999).
68 Jd. at 401,987 P.2d at 313.

65

66
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in each of these is knowledge of an unreasonable risk of harm and the right and ability to control
the third party's conduct."69 _
Thus, a special relationship imposing a duty to control another's conduct requires a
foreseeable risk and the right and ability to control that person's conduct. Determining
whether a special relationship exists that gives a person the right to protection "requires
an evaluation of 'the sum total of those considerations of policy which lead the law to say
that a particular plaintiff is entitled to protection."' Rees, 143 Idaho at 15, 137 P.3d at
402 (quoting Coghlan, 133 Idaho at 399,987 P.2d at 311). 70
In Idaho, such policy considerations include those factors set forth previously, including, for
example, the moral blame attached to the defendant's conduct, the policy of preventing future
harm, the extent of the burden to the defendant, and the consequences to the community of
imposing a duty to exercise care with resulting liability for breach. 71
This Court finds there is no special relationship between the Church and Mr. Henrie. In
this case, the Church acted as a community organizer in bringing together individual volunteers.
The Church simply connected willing volunteers with a need. There is no recognized special
relationship existing between community organizers and volunteers. While that fact is not
determinative, based on the sum total of the policy considerations which lead the law to say that
a particular plaintiff is entitled to protection, the facts do not establish that a special relationship
exists between community organizers and willing volunteers sufficient to create a special
relationship on which to predicate liability. Community organizers are not insurers of the safety
of its volunteers. Further, this Court has already evaluated the foreseeability of risk and
determined there is nothing to indicate the Church could foresee or reasonably be expected to
anticipate the type of harm that occurred here. This was an unfortunate but unpredictable

69
70

Turpen, I33 Idaho at 248,985 P.2d at 673.
Beers v. Corp. ofPresident ofChurch ofJesus Christ ofLatter-Day Saints, 155 Idaho 680,686, 3I6 P.3d 92, 98

(2013).
71

Coghlan, I 33 Idaho at 399, 987 P.2d at 3 I !(internal citations omitted).
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accident, and the harm that occurred was not related to an action of the Church. A duty does not
arise based on the general dangers of organizing the service project.
Furthermore, regardless of the foreseeability of the risk, the alleged facts do not establish
the Church had any right or ability to control the Defendant's conduct. The Plaintiff alleged he
had no choice in attending the clean-up event because his bishop ..ordered" him to participate.
While that claim is dubious based on the record before this Court, even accepting as true that the
Plaintiff was actually required to participate in the fire clean-up, the Plaintiff cannot establish
that he was required or forced by the Church to wear the oversized smock. This Court has
already excluded from evidence the testimony offered by Mr. Henrie that a Church
representative required him to wear a dangerously oversized smock. Outside of that testimony,
the Plaintiff did not present any other evidence to support an argument that the Defendant had
any ability or right to make demands upon the Plaintiff's behavior. Therefore, because the
Church lacked knowledge of an unreasonable risk of harm and also lacked an ability to control
the Plaintiff's conduct, in addition to the policy considerations surrounding the imposition of a
duty upon community organizers, this Court cannot find a basis for imposing a duty on the ·
Defendant based on a special relationship.
3.

Proximate Cause

Notwithstanding the preceding analysis, even if the Plaintiff could satisfy his burden of
showing the source of a duty owed by the Church, the Plaintiff still cannot show the resultant
harm was related to an action of the Church. In order to prevail on his theory of negligence, the

19
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Plaintiff must not only show the existence of a duty and a breach, but he must also show there is
"a causal connection between the defendant's conduct and the resulting injury." 72
The proximate cause of an injury is ordinarily a question of fact for the jury or the court
as trier of the facts. However, "in the absence of evidence showing or tending to show a causal
connection between defendant's negligence and plaintiffs injury, defendant, as a matter of law,
cannot be charged with liability." 73 Thus, "[w]here the facts established, or undisputed, and the
inferences to be drawn therefrom, are such as to preclude reasonable doubt or difference of
opinion, the question of proximate cause becomes one of law for the court."74
As previously explained, in order to withstand summary judgment, the plaintiff must
present sufficient evidence upon which a jury could rely. The legal responsibility element of
proximate causation is satisfied if, at the time of the defendant's negligent act, the plaintiffs
injury was reasonably foreseeable as a natural or probable consequence of the defendant's
conduct. 75 In this case, the Plaintiff cannot demonstrate the existence of a genuine issue of
material fact regarding the cause of his injuries because he has failed to offer admissible
evidence to support his theory of causation. By his complaint, Mr. Henrie claimed the Church
breached its duty of care by "[s]upplying Plaintiff with an oversized and dangerous article of
clothing ... and making it mandatory that Plaintiff wear the oversized and dangerous article of
clothing to participate in the clean-up ...." 76 Those allegations are essential to the Plaintiffs
claim because Mr. Henrie asserts he only wore the dangerous smock because the Church forced
him to do so. Thus, the Defendant's case rests on his claim the Church provided a smock that

Nation v. State, Dept. of Correction, 144 Idaho 177, 189, 158 P.3d 953,956 (2007).
Smith v. Sharp, 82 Idaho 420, 426, 354 P.2d 172, 175 (l 960)(intemal citations omitted.)
74 Jd.(intemal citations omitted.)
75 Fragnella v. Petrovich, 153 Idaho 266, 272-73, 281 P.3d 103, 109-10 (2012).
76 Complaint at 3:22.
72
73
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was dangerously large under the circumstances of the clean-up service project. In his deposition,
the Plaintiff testified that an unknown and unidentifiable volunteer "told" Mr. Henrie he "had to
wear [the smock] to participate in the cleanup. It was required." 77 However, this Court has
already decided to exclude any mention or reference to the statements of, or conversation with,
that unidentified volunteer, including any discussion of whether the Plaintiff was required to
wear the smock in order to participate in the service project. That was the only evidence
submitted in support of Mr. Henrie's claim that the Church required him to wear the dangerous
smock. As such, there is no evidence the Defendant forced or required Mr. Henrie to wear the
smock. What's more, no evidence was presented regarding the question of whether wearing the
smock actually created an unreasonable risk of foreseeable harm in the first place. While the
Plaintiff claims the smock was too large for him, there is no evidence to show whether the smock
was actually too large for him, and there is no evidence to even demonstrate what size of smock,
if any, would be considered safe under the circumstances. Thus, even if this case did present
questions for a jury, the trier of fact still cannot establish negligence as a matter of law because
the Plaintiff has failed to present evidence tending to show the Defendant's conduct caused the
accident. Therefore, because the facts established and the inferences to be drawn therefrom
preclude reasonable doubt, summary judgment is also appropriate based on the Plaintiff's
inability to establish causation.
CONCLUSION

This Court GRANTS the Defendant's Motion in Limine to exclude any mention or
reference to the statements of, or conversation with, an unidentified volunteer at the clean-up
event, including any discussion of whether the Plaintiff was required to wear the smock in order
77

Henrie Dep. at 86:2-7.
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to participate in the service project. This Court also GRANTS the Plaintiff's request to strike the
Affidavit of Paul Rytting in its entirety.
This Court GRANTS the Defendant's Motion for Summary Judgment because this Court
could not find a basis for imposing a duty on the Defendant. In addition, this Court determined
the Plaintiff failed to offer admissible evidence to support his theory of causation.
Since no claims remain, this matter is hereby DISMISSED, with prejudice.

IT IS SO ORDERED .

.ft..

DATED this }i_ day of March, 2016

~
District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,

)

Plaintiff,

)
)
)

vs.
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
Defendant.

Case No. CV-2014-2871-0C
JUDGMENT

)
)
)
)
)
)
)

JUDGMENT IS ENTERED AS FOLLOWS: Judgment is granted in favor the
Defendant. This case is dismissed with prejudice.
DATED this

{(,-1ay of March, 2016.

~
District Judge
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Reed W. Larsen (3427)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, 2 11d Floor
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Telephone: (208) 235-1145
Facsimile: (208) 235-1182
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,

)

Case No. CV-14-2871 OC

)
Plaintiff/Appellant,

)
)
v.
)
)
THE CORPORATION OF THE PRESIDENT )
)
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
)
)
Defendant/Respondent.
)

NOTICE OF APPEAL

TO:
THE ABOVE-NAMED DEFENDANTS/RESPONDENTS, THE CORPORATION OF THE
PRESIDENT OF THE CHURCH OF JESUS CHRIST OF LATIER DAY SAINTS AND TO
THEIR ATTORNEYS OF RECORD:
Bradley J .. Williams
David P. Gardner
Jerry T. Stenquist
Moffatt, Thomas, Barrett, Rock &
Fields, Chtd.
P.O. Box 817
Pocatello, ID 83204-0817
208-233-2001

Attorneys for Defendant
AND TO THE CLERK OF THE ABOVE ENTITLED COURT.
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NOTICE
1.

rs HEREBY GIVEN THAT:
The above-named Plaintiff/Appellant, Bryan N. Henrie appeals against the above-

named Defendant/Respondent The Corporation of the President of the Church of Jesus Christ of
Latter Day Saints to the Idaho Supreme Court from the Memorandum Decision and Order filed
March 16, 2016 and the Judgment entered in favorofDefendant/Respondent filed March 16, 2016,
with the Honorable Stephen S. Dunn Presiding.
2.

Appellant has the right to appeal to the Idaho Supreme Court, ·and the order and

judgment described in paragraph I is an appealable order and judgment under and pursuant to Rules
I l(a)(I) and/or 12(a) of the Idaho Appellate Rules.
3.

The issues which Appellant intends to raise on appeal include the following:
(a)

Whether the District Court erred in the granting Defendant's Motion in

Limine to exclude hearsay evidence, where the statement ofthe Defendant/Respondent was
an admission of a party opponent pursuant to Idaho Rule of Evidence 80 I (d)(2), as the
Defendant/Respondent's agent admitted that the smock Appellant wore at the time of the
incident giving rise to his claims was mandatory; and that the smock that was given to
Appellant was the only size that Defendant/Respondent had left;
(b)

Whether the District Court committed error in granting Defendant's Motion

for Summary Judgment in determining that there was no genuine issue of material fact it was
not reasonably anticipated or foreseeable that Appellant would have been injured by
Defendant's/Respondent's forcing Appellant to wear the oversized smock while working in
a dangerous environment;
(c)

Whether the District Court committed error in granting summary judgment
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to Defendant/Respondent in concluding that there was no genuine issue of material fact that
. no special relationship between Defendant/Respondent with its church member, Appellant
Bryan N. Henrie, in forcing Appellant to wear the smock in the clean up efforts that
Defendant/Respondent compelled Appellant to work in;
(d)

Whether the District Court committed error in granting summary judgment

by concluding there was no genuine issue of material fact as to proximate cause between the
Appellant's injury and the Defendant/Respondent forcing him to work in a reasonably
foreseeably dangerous situation.
4.

No order has been entered sealing all or any portion of the record.

5.

Appellants request a reporter's transcript of the hearing held on February 8, 2016.

6.

Appellants request the following documents be included in the Clerk's Record in

addition to those automatically included under Idaho Appellate Rule 28:
Date

Description of Document

D_ecember 16, 2015

Defendant's Motion for Summary Judgment

December 16, 2015

Memorandum in Support of Motion in Limine to Exclude
Hearsay Evidence

December 16, 2015

Motion in Limine to Exclude Hearsay Evidence

December 16, 2015

Memorandum in Support of Motion for Summary
Judgment

December 16, 2015

Affidavit of Bradley J. Williams in Support of Motion for
Summary Judgment with attached exhibits

December 16, 2015

Affidavit of Paul Rytting in Support of Motion for
Summary Judgment
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January 19, 2016

Affidavit of Javier L. Gabiola in Support of Plaintiff's
Memorandum in Opposition to Defendant's Motion for
Summary Judgment and Motion in Limine with attached
exhibits

January 19, 2016

Motion/Objection to Strike the Affidavit of Paul Rytting
in Support of Motion for Summary Judgment

January 19,2016

Memorandum in Support of Plaintiffs Motion/Objection
to Strike the Affidavit of Paul Rytting in Support of
Motion for Summary Judgment

January 19, 2016

Affidavit of Fred Zundel

January 19, 2016

Plaintiff's Memorandum in Opposition to Defendant's
Motion for Summary Judgment and Motion in Limine

January 25, 2016

Memorandum in Opposition to Plaintiff's
Motion/Objection to Strike Affidavit of Paul Rytting in
Support of Motion for Summary Judgment

January 25, 2016

Reply to Plaintiffs Opposition to Defendant's Motion in
Limine

January 25, 2016

Reply to Plaintiff's Opposition to Defendant's Motion for
Summary Judgment

January 27, 2016

Reply .Memorandum Ill Support of Plaintiff's
Motion/Objection to Strike the Affidavit of Paul Rytting
in Support of Motion for Summary Judgment

March 16, 2016

Memorandum Decision and Order

March 16, 2016

Judgment

7.

There are no trial exhibits, as trial did not take place.

8.

Reed W. Larsen the undersigned attorney of the Appellants hereby certifies that:
(a)

A copy of the Notice of Appeal has been served upon the court reporter,
Sheri Nothelphim;

(b)

The Clerk of the District Court has been paid the estimated fee for the
preparation of the Reporter's Transcript;
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(c)

The estimated fee for preparation of the Clerk's Record has been paid;

(d)

The appellate filing fee has been paid; and

(e)

Service has been made on all parties required to be served pursuant to Idaho
Appellate Rule 20.

DATED this)1ciay of March, 2016.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ d a y of March, 2016, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Bradley J. Williams
David P. Gardner
Jerry T. Stenquist
Moffatt, Thomas, Barrett, Rock & Fields, Chtd
P.O. Box 51505
Idaho Falls, ID 83405

W--u.s. Mail/Postage Prepaid

Sheri Nothelphim
Bannock County Courthouse
624 East Center
Pocatello, ID 83201

[ ~ . S . Mail/Postage Prepaid

[]
[]
[]

Hand Delivery
Overnight Mail
Facsimile/ 522-5111

[]

bjw~tl.moffatt.corn

[J

Hand Delivery
Overnight Mail

' ~acsic,7
[]
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Honorable Judge Stephe1f S. -· Dunn presiding
Bannock County Case
No:;-'
,-.CR"'.2014-2871-0C
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Order of Judgment Appealed }rom: Memorandum Decision and Order, flied the
16th day of March, 2016 ~iid Judgment filed the 16th day of March, 2016
'·.,
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Attorney for Appellant:
Larsen, Attorney, Cooper' & Larsen Chartered,
Pocatello
·
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··:r·.· :" · 1 '· · · - - -· _ Attorney for Respondenf(i:favicf P. Gardner, Moffatt, Thomas, Barrett, Rock &
Fields, Idaho Falls
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of Latter Day Saints·
·· · · ·
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M~rc:h 29, 2016
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to Defendant/R~spondent in concluding that there was no genuine issue of material fact that
. no special relationship between Defendant/Respondent with its church member, Appellant
Bryan N. Henrie, in forcing Appeliant to wear the smock in the clean up efforts that
Defendant/Respondent compelled Appellant to work in;
(d)

Whether the District Court committed error in granting summary judgment

by concluding there was no genuine issue of material fact as to proximate cause between the
Appellant's injury and the Defendant/Respondent forcing him to work in a reasonably
foreseeably dangerous situation.
4.

No order has been entered sealing all or any portion of the record.

5.

Appellants request a reporter's transcript of the hearing held on February 8, 2016.

6.

Appellants request the following documents be included in the Clerk's Record in

addition to those automatically included under Idaho Appellate Rule 28:
Date

Description of Document

D_ecember 16, 2015

Defendant's Motion for Summary Judgment

December 16, 2015

Memorandum in Support of Motion in Limine to Exclude
Hearsay Evidence

December 16, 2015

Motion in Limine to Exclude Hearsay Evidence

December 16, 2015

Memorandum in Support of Motion for Summary
Judgment

December 16, 2015

Affidavit of Bradley J. Williams in Support of Motion for
Summary Judgment with attached exhibits

December 16, 2015

Affidavit of Paul Rytting in Support of Motion for
Summary Judgment
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Bradley J Williams, ISB No. 4019
Jerry T. Stenquist, ISB No. 9604
MOFPA1'T, THOMAS, BARRETT, ROCK&
FIELDS, CHARTERED

900 Pier View Drive Suite 206
Post Office Box 51505
Idaho Falls, Idaho 83405
Telephone (208) 522-6700
Facsimile (208) 522-5111
bjw@moffatt.com
jts@moffatt.com
10985.0045

Attorneys for Defendant

IN THE DISTRlCT COURT OF THE SIXTH JUDICIAL DISTRICT
· OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
BRYAN N. HENRIE,
Case No. 2014-2871-0C
Plaintiff,

VERIFIED MEMORANDUM OF
COSTS

vs.

THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER DAY SAINTS,
Defendant.

COMES NOW Defendant, the Corporation of the President of the Church of

Jesus Christ of Latter-day Saints ("Defendant"), by and through undersigned counsel, and hereby
submits its Verified Memorandum of Costs.

VERIFIED MEMORANDUM OF COSTS -1

Client:4017619.1
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Defendant is the prevailing party in this action as the Court, on March 16, 2016,
granted Defendant's Motion for Summary Judgment and entered judgment against Plaintiff in
Defendant's favor. Defendant now claims its costs as a matter of right in the amount of $829.50
under Idaho Rule of Civil Procedure 54(d)(l) pursuant to this Verified Memorandum of Costs as

a Matter of Right.
STATE OF IDAHO

)

County of Bonneville

)

: ss.

Bradley J. Williams, being first duly sworn upon oath, deposes and states as
follows:

1.

I am one of the attorneys for Defendant in the above-referenced matter and,

as such, have personal knowledge with respect to the matters herein.
2.

Defendant has incurred and paid the following costs outlined, and hereby

claims them as a matter ofright, under Rule 54(d)(l)(C) of the Idaho Rules of Civil Procedure:

3/9/2015

136.00

·10119/2015 693.50
829.50

3.

Filing Fee for Aooearance
Payment to T&T Reporting for the reporting and transcribing
the deposition of PlaintiffBcyan Henrie
Total

Attached hereto as "Exhibit A" is a true and correct copy of the check

issued to the Sixth Judicial District for the County of Bannock for the filing fee associated with
the appearance of the Defendant in this matter.
4.

Attached hereto as "Exhibit B" is a true and correct copy of the check

issued to T &T Reporting for the reporting and transcribing the deposition of Bryan Henrie.

1-

VERIFIED MEMORANDUM OF COSTS - 2

Clien!:4017619.1
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._ .... - ... ,u..,.•

¥)

DATED this ">D day of March, 2016.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

Ml/dft~

Bradley J. Williams- Of the Firm
Attorneys for Defendant

(}_x.tJ.1L1~"fi1D

On this ?Jg"f,A.dayoftd=J. 20}k. before me
personally appeared BRADLEY J. WILLIAMS to be the person whose name is subscribed to the
within instrument, and acknowledged to me that he executed the same.
IN WI1NESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing at ldMJ R,.IIS
My Commission Expires
VI, J;;,o,;, I

VERIFIED MEMORANDUM OF COSTS - 3

Client:4017619.1
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}

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5D day of March, 2016, I caused a true and
correct copy of the foregoing VERIFIED MEMORANDUM OF COSTS to be served by the
method indicated below, and addressed to the following:
Reed W. Larsen
Cooper & Larsen
151 North 3rd Ave .• 2nd Floor
P .0. Box 4229
Pocatello, ID 8320SH4229
Facsimile (208) 235-1182
Attorney for Plaintiff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( t}l'acsimile

Bradley J. Williams·

VERIFIED MEMORANDUM OF COSTS - 4

Cllent:4017619.1
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NOT VALID UNLESS
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P.O. Box 829
eoise, Idaho 83701
(208) 345-2000

DATE

AMOUNT

11/17/2015

$693.50

PAY
SI.X Htr.N'DRED NINE'l'r'•THREE AND 50/100

TO THE
ORDER

OF

T&:T R.eport:i.ng
P.O. Box 51020
Idaho Falls,

ID

-----·-----------·--------·-------fodf..
GENEAAL ACCOUNT
-

83405-1020

··--·----------·

2i

c scm LOOOCjlQn•

230145
T&T Reporting
CHECK NO,: 230145
INVOICE NO:

DESCRIPTION:

VOUCH.BR:

12858

Bryan Henrie

278369

i

AMOUNT:

693.50

T&T Reporting

P.O. Box 51020
Idaho Falls, ID 83405-1020

T~8fffJT

TO

P.O. Box829

L

Boise, Idaho 63701
(208} 546·200D

EXHIBITS
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BRYAN N. HENRIE,

)
)
Plaintiff-Appellant,
)
vs.
)
)
THE CORPORATION OF THE PRESIDENT)
OF THE CHURCH OF JESUS CHRIST
)
LATTER DAY SAINTS,
)
)
Defendant-Respondents, )
)

Supreme Court No. 44091
CLERK'S CERTIFICATE

_________

I, Robert Poleki, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that there were no exhibits marked for identification or
admitted into evidence during the course of this action.

of said Court at Pocatello, Idaho, this --,.....;::::;.___

(Seal)

. CLERK'S CERTIFICATE
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

BRYAN N. HENRIE,
Plaintiff-Appellant
VS.

)
)
)
)
)

Supreme Court No. 44091
CERTIFICATE OF SERVICE

)
THE CORPORATION OF THE PRESIDENT)
OF THE CHURCH OF JESUS CHRIST
)
LATIER DAY SAINTS,
)
Defendant-Respondents, )

I, ROBERT POLEK!, Clerk of the District Court of the Sixth Judicial District;
of the State of Idaho, in and for the County of Bannock, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the
REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of
Record in this cause as follows:
Reed W. Larsen
Cooper & Larsen Chtd.
Post Office Box 4229
Pocatello, Idaho 83205-4229

David P. Garnder
Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
Post Office Box 817
Pocatello, Idaho 83204-0817

of said Court at Pocatello, Idaho, this _ _

(Seal)

CERTIFICATE OF SERVICE
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